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I. Introduction 

1.  1996 will be remembered as the year the world officially entered cyberspace. Businesses and 
households across the world became connected by computers through the Internet. While the 
world scrambled to update its modems and people quickly sought to learn the difference between 
pentiums, RAM and megabytes, the medical, and consequently the legal, community cautiously 
took its first step toward nationalizing what had previously been a state-based system of health 
care. 



2.  Previously, practitioners met only at medical conventions and local social events. However, 
thanks to the advent of something known as "telemedicine," physicians across the country are 
becoming linked. Although this process raises new legal issues, they can be solved by rethinking 
old solutions. This Note proposes that while telemedicine[1] raises issues that seem to fall outside 
of current legal doctrine, a change in the way we view medicine can successfully apply established 
legal doctrine cutting edge medicine so that telemedicine can be implemented at the lowest 
possible cost without destroying legal precedent. In the following section, I explain what 
telemedicine is and how it works. Part I.B. explains the benefits of telemedicine. Part II of this 
Note explains some potential problems of telemedicine: licensing and standards of care. In Part 
III, I explain the proposed national solutions to these two problems and offer a state-based 
solution. In this section, I argue that a simple change in the way we view procedures for providing 
telemedicine might mold the telemedicine system into our current state-based legal system. 

A. What is Telemedicine?

3.  Imagine the following scenario: In rural Georgia an elderly woman is hit by a car while returning 
from the grocery store. The ambulance takes her to the nearest hospital, but the only radiologist is 
unavailable. The local practitioner takes the x-rays himself and sends them via modem to the 
radiologist who examines the x-rays and makes a diagnosis, never having seen the patient in 
person. 

4.  Telemedicine broadly "refers to the provision of health care consultation and education using 
telecommunication networks to communicate information."[2] It is also defined as "… ‘medical 
practice across distance via telecommunications and interactive video technology’… for the 
purposes of education, transfer of medical data or images, consultation, diagnosis, and/or 
treatment."[3] 

5.  Generally, a telemedicine network links facilities - doctors' offices, nursing homes, prisons - to a 
regional medical center through computers, cameras and video monitors.[4] The network consists 
of a "care portal," a computer-equipped area providing patient access; a "docking station," the area 
where the medical expert receives and sends information; and a "bridge" that utilizes special 
software to link the locations.[5] Since 1990, the number of telemedicine networks in the United 
States has increased dramatically,[6] and as the number of these networks grows, experts predict, 
"… a day when a specialist could treat a patient hundreds of miles away."[7] 

6.  Take for example one of the leading telemedicine networks in the country, the one started at the 
Medical College of Georgia (MCG). In November 1991, MCG linked with a small community 
hospital 130 miles southwest of Augusta, Georgia.[8] By September 1994, there were sixty 
telemedicine facilities in Georgia.[9] MCG's system is based on the transmission of two-way 
video and audio and the use of zoom cameras and electronic stethoscopes.[10] The system permits 
a local, referring physician to get an on-line, real-time consultation with a specialist miles away 
while both doctors examine the patient, who is seated in the rural physician's office.[11] 

7.  Jay Sanders, the director of the telemedicine network based at MCG, estimates that approximately 
85 percent of rural patients who previously would have been transferred to a secondary or tertiary 
care center are now kept in their community, thereby maintaining local revenue and making the 



patient more comfortable.[12] Recent estimates suggest that domestic health care systems will 
spend $15 billion on new information technologies over the next five years, with telemedicine 
programs at the top of the list.[13] By the summer of 1996, at least 42 states had one or more 
telemedicine projects in operation and/or development.[14] A nationwide survey by Abt 
Associates released in early 1996 revealed that 29 percent of the nation's rural hospitals already 
practice telemedicine or have planned to have programs up and running by the end of 1997.[15] 

B. Benefits of Telemedicine

8.  Telemedicine is designed "to increase the quality and accessibility of health care in rural areas and 
to reduce the costs of such care."[16] Telemedicine fulfills the need of providing basic health care 
to rural areas, areas that often do not have many specialists or hospitals that can handle a variety of 
medical problems.[17] An effective telemedicine network can generate many benefits. First, and 
most obvious, is the benefit to the rural patient. The patient can have access to referrals, 
consultations and support systems through a comprehensive, coordinated health care system, 
thereby providing better health care.[18] Second, telemedicine networks help keep the rural 
physician up to date on developing medical issues by making information easily and locally 
accessible to the rural practitioner.[19] This educative benefit in turn benefits the patient by 
providing her with more educated physicians who can make better-informed decisions. 
Furthermore, telemedicine allows rural hospitals to treat more patients locally, keeping the health 
care revenue in the community.[20] Lastly, telemedicine can decrease duplicate testing when the 
rural hospital cannot treat the patient and she must be transferred out of the rural area for 
treatment.[21] 

9.  Therefore, telemedicine is a valuable tool which can be used to improve health care services in 
America.[22] As such, the legal community must resolve potential problems to make the 
implementation of nation-wide telemedicine networks a smooth process. 

II. Potential Legal Problems

10.  "It's a fascinating and fun field because there are so many new developments every day…. There 
are impediments to its growth, largely due to the federal and state governments and medical 
societies trying to sort out telemedicine and regulate it."[23] 

A. Licensing

11.  Our current medical system is state-based. Physicians must pass tests administered by the state 
and a pay a fee directly to the state in order to be licensed to practice. [24] Generally, this license 
authorizes the physician to practice only within the licensing state. A doctor wishing to practice 
across state lines must be licensed in the second state before she can practice medicine in that 
state.[25] 



12.  Telemedicine presents a unique difficulty to this state licensing system. Since the telemedicine 
network generally links the rural community to the nearest major hospital, the telemedicine 
network will often cross state lines. For example, as telemedicine networks grow, a rural West 
Virginia community might be linked to a hospital in Virginia. A patient located in West Virginia 
would then be "seeing" a doctor licensed to practice in Virginia. Given the current individual state 
licensure system, it has been suggested that "a physician utilizing telemedicine to provide 
consultative services to a patient would have to be licensed in every state that the patient 
resided."[26] Because of the often difficult and time-consuming nature of taking additional tests, 
filing papers and paying fees, it seems unlikely that many physicians would choose to practice 
telemedicine and would thus significantly limit the benefits telemedicine has to offer.[27] 

B. Standards of Care

13.  A second legal problem facing the implementation of telemedicine networks involves the varying 
standards applied in medical malpractice lawsuits. Although many states have strayed from a pure 
state-based standard of care in medical malpractice cases, many states maintain remnants of the 
pure state-based system. 

14.  Virginia, for example, has held that "the standard of care by which the acts or omissions are to be 
judged shall be that degree of skill and diligence practiced by a reasonably prudent practitioner in 
the field of practice or specialty in this Commonwealth... An expert witness who is familiar with 
the statewide standard of care shall not have his testimony excluded on the ground that he does not 
practice in this Commonwealth."[28] Referring to Virginia's refusal to adopt a nationwide 
standard of care,[29] the Henning court held that an expert witness familiar with the state's 
standard of care was permitted to testify.[30] In rejecting a national standard of care, Virginia has 
gone a step further in applying a local standard of care. If any party to a lawsuit can prove by a 
preponderance of the evidence that the health care services and facilities in the locality in which 
the alleged malpractice has occurred is more appropriate than a statewide standard of care, then 
the court will apply a local standard rather than a statewide standard of care.[31] 

15.  Other states hold on to the state-based standards in a different way. Montana, while rejecting a 
pure national standard, holds a non-board certified general practitioner to the standard of a 
"reasonably competent general practitioner acting in the same or similar community in the United 
States in the same or similar circumstances."[32] Use of the phrase "similar circumstances" 
permits the court to consider various local factors affecting the standard of care.[33] 

16.  Finally, some states reject the state-based model and adopt a pure national standard. Under this 
view, the standard to be applied is that of a reasonably competent physician or specialist acting in 
the same or similar situation nationwide.[34] Courts in this category realize that improved 
technology gives physicians broader access to medical knowledge and interstate patients.[35] 
Thus, since providing health care is the same regardless of the state, there ought to be a national 
standard of care applied in medical malpractice lawsuits. 

17.  Because telemedicine is a valuable innovation in health care, the legal issues facing the future of 
telemedicine must be resolved. Failure to solve these problems can result in a significant step 
backwards in improving health care in America. Only by tackling the issues before they arise can 



successful and effective telemedicine be implemented. 

III. Offered Solutions

A. Licensing

i. National View

18.  One proposed solution to the licensing problem is to implement a national licensing scheme in 
addition to the current state-based model.[36] Such a system would require a national commission 
or licensing board that would issue national licenses after physicians pass a uniform national 
exam.[37] The exam could take any format but proponents of a national licensing scheme urge a 
conglomeration of various state exams with an additional emphasis on telemedicine 
technology.[38] This method would ensure that physicians practicing telemedicine are experts in 
both the national medical issues as well as the computer technology. 

19.  A national licensing scheme would upset the current state-based model. Moreover, national 
licensing produces a tension between federal regulatory power and state autonomy.[39] 
Proponents of the national licensing scheme therefore urge the adoption of a dual licensing 
system.[40] Such a system would maintain state control over intrastate medicine but provide a 
national solution to the problem of interstate medicine. Physicians wishing to practice 
telemedicine would be required to hold two licenses, one state license and one national 
telemedicine license. Advocates of this system wish to impose two requirements for obtaining a 
dual license. First, the practitioner must be state licensed before she can apply for a national 
telemedicine license thereby preventing an end-run around state regulations.[41] Second, the 
national license would only be valid to practice telemedicine; state licenses would still be required 
for face-to-face treatment within the state.[42] This plan provides that states would maintain 
control over doctor-patient interactions occurring within their borders (as the current system 
provides) and, at the same time, offers a national solution to the interstate licensing problem. 

ii. State View

20.  The current licensing system is purely state based and, some would say, "if it ain't broke, don't fix 
it." Therefore, prior to implementing the recommendations urging a national, or dual, licensing 
system, one must ask if telemedicine can be regulated within our current system, or whether 
change is necessary. Since any change is costly, the cost of implementing change must be 
balanced against the cost of maintaining the status quo. Only if change is found to be the cheaper 
alternative should the status quo be rejected, and a national licensing system be implemented. 

21.  Under our current licensing system, a physician can examine, diagnose and treat a patient who 
resides in a state other than the one in which the physician is licensed, so long as the patient 
travels to the doctor. In this scenario, a patient who travels to see the doctor is being treated in the 
physician's licensing state, not the patient's home state. Consequently, there is no concern that the 



physician is practicing medicine in a state in which she is not licensed. 
22.  Telemedicine can be similarly viewed as a method of travel, allowing telemedicine to fit into the 

current licensing scheme. Telemedicine allows both the physician and the patient to remain in 
their home states during a consultation. An interstate licensing problem arises only if one views 
telemedicine as transporting the physician to the patient. Under this view, the doctor would be 
practicing without a license in the patient's home state. There is no reason, however, to view 
telemedicine exclusively in this way. If a physician can be transported to a state in which she is 
unlicensed, then "perhaps the most logical way to deal with state licensure requirements is to 
determine that the patient is, in fact, being 'electronically transported' to the physician rather than 
the physician being transported to the patient."[43] This interpretation avoids a licensing problem 
and allows telemedicine to be implemented within the current legal framework. 

23.  An additional difficulty with a dual licensing, national system is the cost imposed on physicians 
wishing to practice telemedicine. The American Medical Association (AMA) rejected a proposal, 
similar to the dual licensing solution, which would have called on states to "consider establishing a 
special license to practice telemedicine across state lines that would be made available to out-of-
state-licensed physicians with full and unrestricted medical licenses issued in the U.S."[44] 
Prospective physicians already pay a high cost to become licensed under the current system. 
Initially, there is a monetary cost due to the payment of examination and licensing fees. 
Additionally, physicians must "pay" for lost time in studying, and then taking, the licensing test. A 
dual licensing system doubles these costs. Physicians must pay not only for the state licensing test 
and the license itself, but also for the national telemedicine test and license. Furthermore, a dual 
licensing system imposes additional expenses on the physician in the form of lost time studying 
for and taking the second examination. These additional costs imposed on doctors discourage 
practitioners from practicing telemedicine.[45] Since telemedicine is a good thing,[46] we would 
not want to implement a system that slows down this progress. Thus, we should reject the 
proposed dual licensing solution and attempt to interpret telemedicine within state boundaries. 

24.  Our medical licensing system is state based so that individual states can determine the amount of 
protection to provide for patients residing within their respective boundaries.[47] Consequently, 
some states might resist the interpretation of telemedicine as transporting the patient to the 
physician on grounds that such a view fails to afford their residents sufficient protection. 
Therefore, a state based system may not gain national support among all states, and telemedicine 
growth may be slowed as a result. If this is true, the most desirable scheme is a national licensing 
system that imposes no additional costs on the physician above those currently imposed. 

25.  Such a system can be created without imposing the additional costs of the dual licensing proposal 
offered by some. Since telemedicine will have a major impact on health care in America generally, 
Congress can gain control of medical licensing under its Commerce Clause power.[48] Accepting 
medical licensing as a legitimate exercise of federal power, Congress can eliminate individual 
state licensing entirely and impose one uniform national examination and license for all 
physicians. By implementing such a system, the additional costs to telemedicine practitioners will 
be eliminated and the imposition of the initial cost to all physicians will shift from state to federal 
government. This proposal has the benefit of solving the potential interstate licensing problem of 
telemedicine without raising costs on physicians wishing to practice in this way. 

26.  Unfortunately, although this solution remedies the cost difficulties with a dual licensing system 



but it fails to solve the problem of state autonomy.[49] Therefore, it may be best to implement the 
proposed dual licensing solution but make the national telemedicine license free to doctors. This 
solution imposes no additional monetary costs on physicians wishing to obtain a license to 
practice telemedicine. However, there is an additional non-economic cost in lost time studying for 
and taking the additional examination. 

27.  Another problem with implementing a national licensing system is coordinating Congressional 
action to the exclusion of state control. A federal telemedicine license might eventually become a 
reality but, in the meantime, some states have already begun to solve the problem of licensing 
telemedicine. 

28.  California, for example, is considering a telemedicine bill called the Telemedicine Development 
Act.[50] The bill would require telemedicine practitioners to secure both verbal and written 
"informed consent" from prospective patients prior to any telemedicine consultation.[51] 
Furthermore, the bill would require that no health plan can exclude telemedicine by requiring face-
to-face services only.[52] 

29.  In Mississippi, by contrast, the attorney general has issued an official opinion that out-of-state 
telemedicine physicians treating patients in Mississippi are not subject to the state licensing 
requirements.[53] Although the Mississippi State Board of Medical Licensure believes that out-of-
state telemedicine doctors ought to be licensed in Mississippi, the attorney general felt that the 
state definition of "practicing medicine" does not include an out-of-state physician practicing 
telemedicine across state lines.[54] 

30.  Unlike Mississippi, Oklahoma has amended its definition of "practice of medicine" to include 
"diagnostic or treatment procedures done via electronic communication on a patient inside the 
state by someone outside the state."[55] This modification requires a practitioner of telemedicine 
who regularly diagnoses or treats Oklahoma patients to be licensed by the state of Oklahoma.[56] 

31.  Lastly, Tennessee has expanded its medical licensure law to include the issuance of a "special 
license" for the purpose of practicing telemedicine across state lines.[57] In order to qualify for 
this "special license", a physician must first be state licensed.[58] 

32.  It appears that there is no perfect solution to the problem of licensing interstate telemedicine. 
When seeking to resolve this issue, however, one must remember that any additional monetary 
costs imposed on a physician will, in all likelihood, be passed on to the ultimate consumer (the 
patient).[59] Physicians might increase prices charged for medical procedures, both telemedicine 
and face-to-face, in order to cover the additional costs imposed by a license to practice 
telemedicine. Furthermore, insurance companies might increase the premiums they charge for 
medical malpractice coverage since doctors will have an additional license to potentially mistreat 
patients.[60] While the impact of telemedicine on insurance rates is still unclear, two theories have 
evolved. First, some insurance companies believe that since telemedicine encourages physicians to 
work together, patient treatment is more comprehensive and therefore entails less overall risk of 
malpractice.[61] The more cynical view suggests that increased technology raises patient 
expectations and, when not met, results in additional medical malpractice claims.[62] 
Furthermore, there is the risk that medical data transmitted via modem will have been incorrectly 
or incompletely transmitted.[63] Again, it is likely that this cost will be passed on to the 



patient.[64] Thus, no matter what alternative is ultimately chosen and implemented, the cost will 
be passed on to the patient. Since the cost of comprehensive health care is already out of the reach 
of many Americans, one must be careful to choose a solution that imposes minimal costs on 
physicians wishing to practice telemedicine. 

B. Standards of Care

i. National View

33.  Advocates of the national licensing scheme also offer a national solution to the medical 
malpractice problem of applying standards of care. Adopting the analysis of the Robbins 
court,[65] proponents argue that telemedicine technology is distinctly different from existing 
medical knowledge and doctors practicing telemedicine ought to be judged in comparison to 
others utilizing this new technology.[66] 

34.  Known as a specialist standard, under this view, courts should require plaintiffs to prove that a 
defendant did not "possess the skill expected of a reasonably competent [telemedicine] practitioner 
acting in the same or similar circumstances nationwide."[67] Since physicians utilizing 
telemedicine do not practice within any confined locality but rather on a potentially nationwide 
scale,[68] a national standard would eliminate the difficulty of determining what local standard 
should apply. 

ii. State View

35.  The difficulty of applying standards of care can also be solved without resorting to an 
implementation of a national standard of care. Before implementing widespread change that might 
disrupt both the current practice of medicine and the effectiveness of courts in resolving medical 
malpractice suits, one ought to attempt to solve new problems within our current system. While 
the practice of telemedicine presents new challenges to courts hearing medical malpractice suits, 
courts need not change the system to face them. Instead, a change in how the problem is 
interpreted can adapt the challenge to the system rather than adapting the system to face the 
challenge. 

36.  In any medical malpractice suit, including those involving telemedicine, the plaintiff must prove 
two things. First, she must establish a duty of care owed to her by the physician utilizing 
telemedicine.[69] Second, the plaintiff must establish that the physician breached the relevant 
standard of care. The relevant standard of care is generally that which is expected of a local 
practitioner (although the definition of "local practitioner" might vary from state to state).[70] In 
proving the latter requirement of a malpractice case, a plaintiff compares the work done by the 
defendant to the work one could expect to be done by a physician acting under similar 
circumstances. Thus, in assessing the relevant standard of care for malpractice suits involving 
telemedicine, one must determine if the nature of the treatment affects the quality of care more 
than geographical considerations such that "similar circumstances" ought to include the practice of 
telemedicine. If the answer to this question is "yes," then a national standard of care ought to be 



adopted in lieu of the state-based standard of care. 
37.  In answering this question, one must remember what exactly telemedicine entails. Lawsuits 

arising out of the practice of telemedicine will focus on essentially the same concerns that current 
medical malpractice suits do: a breach of a duty of care by the physician resulting in injury (or 
exacerbation of an existing injury) to the patient. The means by which the breach occurs will 
likely be different, i.e. a faulty computer transmission rather than misreading a diagnostic chart, 
but the basic issue will be the same.[71] For example, telemedicine will not send heart specialists 
to examine brain tumors. Telemedicine connects, possibly across state lines, a patient, often 
located in a rural community, with a specialist.[72] It does not do provide new or additional 
methods of treatment, it simply facilitates new ones. Telemedicine can help in the diagnosis of a 
rare disease in a patient located hundreds of miles away from a specialist trained to diagnose and 
treat it. Physicians practicing on a telemedicine network practice the same type of medicine they 
would in face-to-face situations. The only difference is the transmission of communication and 
examination, not the communication and examination itself. Therefore, the telemedicine 
practitioner should not be held to a higher standard of care than she would if practicing face-to-
face. Adopting a higher standard of care might deter the development of telemedicine. Since 
telemedicine is a beneficial technology, we would not want to adopt any change that might slow 
its development. Holding physicians to a different standard of care when practicing telemedicine 
might impede its growth. Losing a malpractice lawsuit is obviously costly to the physician.[73] 
The different standard of care might be more difficult to meet. The more difficult it is to meet the 
standard of care, the more likely the plaintiff will win. 

38.  Since the nature of telemedicine does not have a relevant impact on the quality of health care 
provided, one must ask if the current state based system will allow for an acceptable standard of 
care in a malpractice lawsuit involving telemedicine. Take, for example, the Virginia statute.[74] 
The Virginia statute holds a defendant physician to the standard of a reasonably competent 
physician in the field of the defendant in the Commonwealth. Therefore, a telemedicine 
practitioner would be held to the standard of a similar physician (telemedicine or not) in the state 
of Virginia. This standard would seem to require a minimum level of competence for the 
defendant whether or not she is a Virginia doctor. Maintaining this standard allows Virginia to 
establish the minimum level of competence for all physicians treating Virginia residents. This 
would affect an out-of-state physician in one of two ways. If the doctor's home state has a standard 
of care higher than or equal to the Virginia standard, then telemedicine has no impact on the 
quality of health care provided. If the physician's home state has a standard of care lower than 
Virginia, then the state based system imposes an additional burden on the doctor and could slow 
the growth of telemedicine. However, since the impediment to telemedicine only applies to those 
states that have a standard of care lower than Virginia's, maintaining the state based system 
imposes less of an impediment than a national standard of care because the new and different 
national standard would affect all states. 

39.  Allowing each state to maintain its own standard of care will contribute to the growth of 
telemedicine. States like Virginia, which hold on to a state standard of care, will impose a 
minimum level of care on out-of-state practitioners that imposes less of a burden on telemedicine 
than the national standard. States like Montana may effectively designate a telemedicine standard 
without upsetting state autonomy.[75] These states apply a specialist standard of care, i.e. a 



standard for physicians, regardless of geography, who practice a particular type of medicine. 
Montana acheives this end through its use of the phrase "same or similar community in the United 
States in the same or similar circumstances."[76] This is essentially the proposed national standard 
without the federalism concern. 

40.  Thus, when applying a state standard of care model, we are faced with two possibilities. First, 
states that impose a purely local standard of care will be able to maintain state control with less 
cost than a national standard. Second, states that impose a specialist standard of care will 
effectively impose a national telemedicine standard without upsetting state autonomy. At worst, 
the state based system seems to be a better alternative than imposing a national standard of care 
for lawsuits involving the practice of telemedicine. 

IV. Conclusion

41.  As computers become a more integral part of our society, technology will have a greater impact on 
all aspects of our lives. With a growing need to provide quality health care to all Americans, 
telemedicine is an important aspect of our technological future. Linking rural communities with 
distant hospitals and specialists will increase the quality of health care provided to citizens living 
in rural communities. By connecting the patient with a specialist via modem, telemedicine has the 
benefit of allowing the patient to remain close to home while she receives the quality of care for 
which she would normally have to travel great distances. 

42.  However, because telemedicine changes the way health care is delivered to the patient, legal 
problems may arise. Issues involving state licensing and standards of care in medical malpractice 
lawsuits need to be resolved. Since telemedicine has the potential to cross state boundaries, many 
proponents of telemedicine argue that Congress should implement a national licensing system and 
impose national standards of care to be used in malpractice lawsuits involving telemedicine. 
Unfortunately, imposing such a nationwide system will upset the current state-based model of 
medicine. 

43.  One should only change the status quo if creating a national system imposes less cost than the 
current state systems. This Note has argued that a national system will not reduce costs and, may 
actually increase the cost of medical treatment. Our current state-based model does not need to be 
changed, but instead, the legal community needs to modify its way of viewing the problem. 

44.  State licensing will not be a problem for interstate physicians if courts view the practice of 
telemedicine as a form of travel which transports the patient to the physician's home state. Under 
such an interpretation, the practitioner will be licensed in the state where the medical treatment is 
provided and no licensure problem will arise. 

45.  Likewise, our state-based standard of care model can also be maintained. Since telemedicine 
changes the way in which health care is delivered to the patient, but does not change the type of 
work done, the standard of care should not change. In other words, a physician who misdiagnoses 
a heart murmur over the internet ought to be held to the same standard as a physician who 
misdiagnoses a heart murmur during a face-to-face examination. This way, telemedicine will not 
upset our current system. 

46.  Whatever path Congress and the medical and legal communities choose to take, they should 
carefully study the impact their choice will have on the development of telemedicine. Since 



telemedicine is a useful innovation, lawmakers should choose the paths that lead to its quickest 
and smoothest implementation. In this way, America can reap the benefits of telemedicine, and 
provide quality health care to all of its citizens. 
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