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I.          Introduction
 
1.      No one can deny that the Internet is having a profound impact on our society. Now, anyone, anywhere, with an

inexpensive computer and a telecommunications link, can have instantaneous access to a virtually unlimited
universe of information, products, and services. While the Internet offers innumerable benefits, it has also
added new dimensions to complex matters of public concern. This is true, in particular, in the area of gambling.

 
A.        Internet Gambling
 
2.      The shape and operation of legalized gambling is largely a product of government decisions.[2] Moreover, state

governments have had almost exclusive authority to establish and enforce gambling policies and laws, with the
federal government deferring to the discretion of state and local governments, and enacting laws primarily
designed to aid enforcement.[3] These policies and laws are grounded in a balance of often competing
considerations, which include protecting the public from fraud, organized crime, and social ills, while
promoting economic benefits and public welfare.[4] The advent of Internet gambling, however, threatens this
equilibrium.

 
3.      As one leading scholar has put it:
 

Internet gambling is a reality. The problem is that governments do not know what to do about it.
State and federal policymakers face difficult issues. Every government has policies regarding
gambling by its citizens. Some prohibit it, while others heavily regulate it. In contrast, Internet
gambling is anarchy within our midst: Its [sic] an arena where no rules apply and no public policies
are applicable.[5]

 
Among other things, Internet gambling introduces increased risks of underage and pathological gambling, as
well as criminal activity and fraud.[6] These concerns are heightened by the apparently rapid growth of the
Internet gambling industry.

 
4.      Revenue estimates for the Internet gambling industry range from several hundred million to over a billion

dollars, while estimates of the number of Internet gambling sites range from 250 to more than 1000.[7] Despite
the difficulty of putting a figure on it, there is a consensus among observers that Internet gambling is growing
rapidly.[8]

 
B.        The Significance of Internet Gambling Debts
 
5.      The growth of Internet gambling and the concerns it raises, have led many interested groups and organizations,

including the National Gambling Impact Study Commission (NGISC), to recommend that government enact
more legislation and expand its enforcement efforts to curb Internet gambling.[9] Among other measures, the
NGISCs recommendations include the following:

 
The Commission recommends to the President, Congress, and state governments the passage of
legislation prohibiting wire transfers to known Internet gambling sites, or the banks who represent
them. Furthermore, the Commission recommends the passage of legislation stating that any credit
card debts incurred while gambling on the Internet are unrecoverable.[10]

 
6.      This recommendation did not fall on deaf ears. On May 10, 2000, the House Committee on Banking and

Financial Services introduced H.R. 4419, also known as the Internet Gambling Funding Prohibition Act.[11]
Among other things, the bill would make it unlawful for an Internet gambling business to accept a bank
instrument in connection with the placement of bets or wagers over the Internet.[12] Commenting on H.R.
4419, Representative John LaFalce, the bills cosponsor, stated: H.R. 4419 offers, in my view, the only realistic
approach for restricting the expansion of Internet gamblingby restricting the electronic payments that make
online betting and, thus, Internet gambling possible.[13]

 
The State of California has also initiated legislative measures. The lower house passed a bill that would prohibit
certain forms of on-line gambling, and declare unenforceable, debts incurred as a result of prohibited on-line
gambling.[14]

 
7.      The NGISCs recommendations, and the legislative efforts in response to them, underscore the fundamental

driving force behind Internet gambling: money.[15] More to the point, Internet gambling will quickly become a
thing of the past if operators are unable to accept bets and collect money from on-line gambling activities.
However, notwithstanding enactment of new legislation, existing laws and policies concerning the
enforceability of gambling debts may already present a threat to the Internet gambling industry.

 
8.      On-line gamblers typically incur debt, mainly through the use of credit cards.[16] Yet most, if not all, states

have enacted laws that declare invalid or unenforceable, contracts based on gambling.[17] In addition, courts
generally refuse to enforce such contracts on the grounds that they either involve illegal subject matter or
violate public policy.[18]

 
9.      The traditional rules concerning the unenforceability of contracts for gambling debts were first embraced in the

context of Internet gambling in Providian National Bank v. Haines.[19] In Providian, the defendant in a
collection action brought by her credit card issuer, cross-claimed on behalf of herself and the general public of
the State of California for damages, injunctive relief, and restitution.[20] Seeking to enjoin Visa, MasterCard,
and other named banks from illegal gambling on the Internet, the defendant alleged, among other things, that
there are

 
very important public policy reasons why online gambling transactions are illegal, unfair, and
unenforceable, including the lack of online casino licensing and the total inability of the online
consumer to audit the integrity of the gambling software algorithm to make certain that the odds of
winning are not unfairly altered in favor of the online casino.[21]

 
10.  In July of 1999, MasterCard settled under terms that included requiring sites to post notice that gambling may

be illegal in certain jurisdictions, and to request prospective gamblers to identify their locations.[22] Thereafter,
Visa and Providian settled, with Visa agreeing to stipulations similar to those agreed to by MasterCard,[23] and
Providian further stating its intention to no longer process gambling transactions.[24]

 
11.  Not long after Providian was filed, the plaintiff in Jubelirer v. MasterCard Intl, Inc.,[25] who used his MBNA

MasterCard to open an account and wager losing bets on Internet blackjack, brought an action in federal court
against MasterCard and MBNA American Bank. However, the plaintiff alleged not only that the resulting credit
card debt was illegal, but also that the defendants participation in financing his gambling constituted a violation
of the Racketeer Influenced and Corrupt Organizations Act (RICO), entitling him to (among other things) a
declaration that his credit card debt was unenforceable.[26] Although the district court dismissed the action
with prejudice, this has not deterred others from filing similar actions.

 
12.  Since the filing of Providian and Jubelirer, a number of similar actions have ensued.[27] The growing number

of suits has prompted the Judicial Panel on Multidistrict Litigation to transfer cases filed against Visa and
MasterCard to the Eastern District of Louisiana.[28]

 
13.  In light of the mounting litigation and proposed legislation on this issue, the purpose of this article is to

examine existing laws, policies, and causes of action relating to the enforceability of Internet gambling debts.
Part II describes the variety of parties and relationships that may surround an Internet gambling debt obligation.
Part III discusses the various legal theories, policies, and causes of action. Part IV summarizes and then
concludes that existing laws and policies present significant obstacles to the enforcement of Internet gambling
debts. Furthermore, it notes that these laws and policies pose significant risks to the Internet Gambling Industry
and to the financial institutions involved in financing on-line wagers.

 
II.        Internet Gambling DebtsMethods of Debt Creation and the Parties Involved
 
14.  After entering an Internet casino web site,[29] gamblers may use one or more methods to fund wagers on-line:

credit cards, debit cards (including off-line or check cards and on-line or ATM cards), wire transfers, checks
and money orders, digital cash, and other forms of electronic payment such as smart cards, Cybercash, and the
establishment of electronic accounts.[30]

 
A.        Credit Cards
 
15.  Credit cards are the most widely used means of funding wagers at Internet casino sites.[31] Typically, an

Internet gambler uses his or her credit card to fund a newly created on-line electronic account, and then uses the
funds in the electronic account to place bets.[32] In-turn, the casino credits or debits the electronic account (not
the credit card) with winnings and losses.[33] For example, Casino-On-Net, which is licensed in Antigua and
Barbuda and purports to be one of the first on-line casinos, provides for the establishment of a Global
Electronic Currency (GEC) account at InterSafe Global, LLC.[34] The Internet gambler funds the GEC account
using a credit card, and then uses the GEC to purchase products and services supplied by any merchant
approved by InterSafe. These products and services include the gambling services provided by Casino-On-Net.
[35]

 
16.  Underlying the credit card transaction is a merchant account established by the Internet casino, or an electronic

account service provided through a financial institution that is a member of a credit card association such as
Visa or MasterCard.[36] The account is governed by a merchant agreement pursuant to which the
merchanteither the casino or the electronic account service providerpays a percentage of its credit card revenues
to the merchant bank, and through which other rights and obligations (e.g., use of the Visa trademark) may
flow.[37] In addition, the Internet gambler possesses a credit card account established under a cardholders
agreement with a financial institution that is also a member of the same credit card association. [38] The
gambler incurs charges on the account, to fund wagers with the casino or to fund the electronic account, and is
obligated under the agreement to repay amounts charged plus interest.[39] When the gambler enters the credit
card information to fund a wager or electronic account, the gamblers card issuer is electronically contacted
through the card networks transaction processing service, to verify the account number, expiration date, and
credit availability. [40] If everything checks out, the service will authorize and process the transaction. [41] The
service will collect the money from the gamblers credit card issuer (which bills the gambler on the next
statement) and deposit the money in the casinos or electronic account service providers merchant bank account,
less transaction fees.[42]

 
17.  Accordingly, several complex relationships may be involved with or govern an Internet gambling debt arising

from the use of a credit card. The most significant is the contractual relationship between the Internet gambler
and the card issuer. This is essentially a contract for a loan between the two parties, in accordance with the
terms and conditions of the cardholders agreement.[43] Other relationships may include those between the
gambler and the Internet casino or the account service (notwithstanding the credit card obligation); between the
account service (e.g., InterSafe Global GEC) and the Internet casino; between the merchant bank and the casino
or the account service or both; between the credit card network and the merchant bank or the card issuer or
both; between the merchant bank and the card issuer; and between the payment processing service and the
merchant bank or the card issuer or both.

 
B.        Debit-Based Systems
 
18.  Debit-based systems include bank or prepaid accounts, which typically involve ATM or check cards, as well as

prepaid stored value or smart cards.[44] Although they do not involve the extension of credit per se, these
systems are covered by agreements between the account or cardholder and the issuing institution, and embody
claims against the issuer when they are utilized to transfer preexisting funds to designated accounts.[45]
Internet gamblers may use these debit-based systems to fund bets directly with Internet casinos or transfer
funds to electronic wagering accounts such as the InterSafe Global GEC account referred to above.[46]
Therefore, under these systems, there may be relationships concerning payment obligations between the
gambler and the Internet casino or the account service; between the account service (e.g., GEC) and the Internet
casino; between the issuing institution and the casino or the account service or both; between the payment
processing network and the issuing institution and the financial institution servicing the casino or the electronic
account service; and between the issuing institution and the financial institution servicing the casino or the
account service. Debit transactions, though, are not a common occurrence in connection with Internet gambling
because of security concerns stemming from required disclosures of PINs and other sensitive account
information.[47]

 
C.        Digital Currency
 
19.  Digital or on-line currency involves stores of cash that can be spent on-line in anonymous peer-to-peer

transactions without involving the use of a bank or other traditional payment system.[48] Perhaps the most
widely publicized version is eCash.[49] It is a system for making anonymous electronic payments using digital
coins.[50] An individual opens an account with a financial institution, and then electronically submits the coins
to the institution for assignment of value.[51] The institution debits the account, and the coins may then be used
to purchase goods and services anonymously. [52] The coins are backed by an obligation from the financial
institution that assigned the value to the coins.[53] As with debit-based systems, the coins embody claims
against the issuer when they are utilized to transfer preexisting funds to designated accounts.[54] Accordingly,
they give rise to the same types of relationships as debit-based systems. Digital currency systems have not been
successful,[55] and are apparently not being used by casinos.[56]

 
D.        Other Methods
 
20.  Internet gamblers may also fund wagers using other, more traditional methods. These include payment by

check or money order, or transfer by wire of funds to open a wagering account with an Internet casino or
electronic account service, as well as subsequent payment of gambling losses incurred at an Internet site on
credit, though it is doubtful that any casinos offer the latter as an option.[57] A variety of payment obligations
can result, most notably those between the gambler and Internet casino.

 
III.       Enforceability of Internet Gambling Debts
 
A.        Traditional Rules Regarding the Enforceability of Gambling Debts
 
21.  Most, if not all, states have enacted laws that declare invalid or unenforceable, contracts based on gambling.

[58] Furthermore, courts generally refuse to enforce such contracts on the grounds that they either involve
illegal subject matter or violate public policy.[59] This defense to enforcement may exist even in states where
some forms of gambling or the particular type of gambling for which the loan was made are legally authorized
in the state.[60]

 
22.  While issues concerning the legality and enforceability of gambling debts turn on the specific facts of each

case, as well as on the particulars of the applicable laws and public policies of the jurisdiction involved, one
author who has performed a comprehensive analysis of federal and state cases discussing or determining the
enforceability of such debts has observed the following generalizations and distinctions:

 
In determining whether a debt involves a gambling purpose and thus whether the issue of its legality
or enforceability may be raised, courts rely on highly fact-sensitive criteria such as the location or
time of the loan transaction, restrictions on the debtors use of the funds, and the mental state of
lenders or other claimants to determine whether they had knowledge of the purpose of the loan ...
courts have recognized the rule that a debt will not be unenforceable if the lender or its subrogee
does not know the illegal purpose of a loan.[61]

 
Courts may reach different outcomes depending on whether a loan is made to fund present or future gambling
activities, or to pay an existing or antecedent debt.[62]

 
23.  Generally, loans for present or future gambling activities are unenforceable, often on the ground that the lender

is particeps criminis in the gambling venture. However, courts have been split on whether the debt is
recoverable if the lender knows of, but does not share in, the gambling purpose. Some courts have recognized
that relief should be awarded to the lender because, for example, a governing statute did not apply, or because
the lender did not aid or abet the gambling activity. Other courts have taken the view that enforcement should
be denied.[63]

 
24.  With respect to loans in connection with antecedent debts, some courts have taken the view that the existing

obligation is not connected with the loan, or that it represents a new obligation, or that the lender knew of the
intended purpose of the loan but did not participate in the gambling activity. Other courts have held that a
lenders mere knowledge of the gambling purpose bars enforcement of the debt. However, where the lenders
involvement has included extraction of an interest or take in the wagering, courts have uniformly denied relief
to the lender, characterizing the lender either as aiding and abetting the gambling activity, or as engaging in a
joint venture with the borrower.[64]

 
25.  Although Internet technology may add to the complexity and number of relationships (contractual or otherwise)

arising from a gambling debt, nevertheless the above principles apply to the analysis of the enforceability of
Internet gambling debts. Furthermore, they are reflected both in the causes of actions filed, and in the limited
case law that closely addresses this issue.

 
B.        Unenforceable Gambling Debt or Separate Contract
 
26.  Perhaps the most significant issue involving an Internet gambling debt is the degree of nexus it has to the

gambling activity. Establishing that the debt involves a contract that is distinct from the gambling activity, may
serve to rebut arguments that it is illegal, void, or unenforceable. The decision in Cie v. Comdata Network, Inc.
[65] illustrates this approach.

 
27.  In Cie, the plaintiffs obtained loans at legal gambling establishments in the form of cash advances on their

credit cards, and used the advances to wager bets. To obtain the advances, the plaintiffs ran their credit cards
through an automated electronic apparatus owned and operated by Comdata Network, Inc. (Comdata). The
apparatus was located within casinos, at or near the gambling cages. The apparatus issued checks drawn on the
account of Comdata. The plaintiffs then endorsed the checks in exchange for gambling chips, betting vouchers,
or cash. The plaintiffs brought a class action suit against the credit card issuers and Comdata, seeking a
declaratory judgment that the advances constituted void and unenforceable gambling loans. The court applied
the following reasoning to hold that section 28-7(a) of the Illinois Gambling Act, which generally declares
gambling contracts null and void, was inapplicable:

 
The plain language of section 28-7(a) limits its applicability to those contracts in which the lender
participated in the unlawful gambling enterprise. There was no wager between Cie and the
defendants herein. Instead, the Credit Card Defendants advanced Cie a loan through their agent,
Comdata, which was to be repaid regardless of whether Cie won or lost. For Cie to claim this
transaction is an illegal gambling contract misses the entire process of how the debt was incurred
pursuant to a cardholders agreement wherein the card issuer promises to advance the cardholder
funds up to a given limit and the cardholder promises to repay the loan (presumably with interest) . .
. This is a simple contract having nothing whatever to do with gambling. Accordingly, the general
rule regarding gambling contracts in section 28-7(a) does not apply to cash advances such as those
obtained by Plantiff Cie.[66]

 
28.  In contrast to Cie, however, a Massachusetts court took a somewhat different view in a case involving a similar

set of facts. In Connecticut National Bank of Hartford v. Kommit,[67] the plaintiff, a Connecticut bank, brought
an action against Massachusetts residents seeking to recover monies advanced to them on their credit cards
through an automated teller machine located in an Atlantic City, New Jersey casino. The defendants used the
advanced monies for gambling at the casino. The laws of Massachusetts, New Jersey, and Connecticut provided
that contracts to pay money knowingly lent for gambling were void. However, the New Jersey law excepted
loans made for casino gambling in Atlantic City. The cardholders agreement provided that the laws of
Connecticut would govern any dispute. Reversing the lower courts decision in favor of a summary judgment
motion filed by the bank, and applying Connecticut law, the appellate court ruled that the banks alleged and
unrefuted deliberate allowance of credit from the machine in the gambling area of the casino is a circumstance
from which the essential element of the defendants defense to the action, knowledge, could (but need not) be
inferred.[68]

 
29.  Cie and Kommit did not involve Internet gambling.[69] However, the facts bear significant similarities to

Internet gambling scenarios, particularly because credit cards are the most widely used method to fund wagers
over the Internet. Cie generally supports the view that an Internet gambler who uses his or her credit card to
fund a wager, is entering into a separate, independent contract for a loan that is enforceable regardless of the
Internet gambling activity involved. Kommit tends to refute this view.

 
30.  There are, however, some unique circumstances to Internet gambling wagering that may serve to strengthen the

nexus of the debt to the gambling activity, apart from the analyses employed in these decisions. In Cie as well
as Kommit, the gamblers could have just as easily taken their cash advances and used them for purposes other
than wagering, such as purchasing a meal or theater ticket. Put another way, the advances were not restricted in
any way. In contrast, Internet casino sites do not realistically afford this degree of latitude. There is no
intermediate step involved in the provision of cash to the gambler, who is then free to rethink his or her decision
to wager, or who may never have intended to use the money to gamble in the first place. With Internet
gambling, the gamblers only conceivable purpose for logging onto a site and providing his or her credit card
information is to fund bets directly, or to create and fund an electronic account from which to wager bets. The
scheme and mechanisms of the site effectively restrict the gambler to such a purpose and activity.

 
31.  Where an intermediate electronic account is established pursuant to a credit card charge (as opposed to a direct

credit card payment to a casino), the nexus between the credit card debt and the gambling activity diminishes.
This is particularly true when the electronic account service allows for the procurement of a wide range of
products and services, not just gambling. This is probably the reason why sites such as Casino-On-Net promote
services such as the InterSafe Global GEC account service, which purports to allow account owners to purchase
products and services supplied by any merchant approved by InterSafe.[70]

 
32.  Moreover, a merchant agreement may allow the casino web site to display prominently a credit card association

trademark (e.g., Visa) as a convenient method to wager on-line, thereby potentially inducing the consumer to
engage in Internet gambling. In addition, merchant banks levy their fees by taking a percentage of the business
transacted through the merchant account. The banks typically have actual or constructive knowledge of the
nature of an Internet casinos activities through the application process (which includes assigning codes for
business activities). And of course, the credit card issuer charges interest on unpaid charge balances. Together,
these factors suggest a degree of participation by the credit card institutions in the Internet casinos activity.

 
33.  These distinctions are of obvious relevance to the question of the nature and independence of an Internet

gambling debt obligation. Furthermore, they may apply in varying degrees to obligations between parties other
than an Internet gambler and a credit card issuer, such as the electronic account service and the Internet casino.
They also may apply in circumstances involving other wagering mechanisms such as debit-based systems and
electronic cash, where contractual payment obligations may exist or arise.

 
34. Although it addresses the plaintiffs Racketeer Influenced Corrupt Organizations (RICO) claim on a Rule 12(b)

(6) motion to dismiss, the courts opinion in Jubelirer may also shed further light on how credit card and other
debts incurred in connection with Internet gambling may be viewed by courts. In dismissing the RICO claim,
the court reasoned:

 
A RICO enterprise must be an ongoing structure of persons associated through time, joined in purpose, and
organized in a manner amenable to hierarchical or consensual decision making. [sic] But the allegations of
the complaint make clear that there is no structure for hierarchical or consensual decision making. There is
nothing more than a simple contract for services of a type entered by millions of others. Defendant
MasterCard operates a computer system for processing consumer purchases. It offers these services for a fee
to merchants throughout the world and more than 10 million merchants contract for them. Defendant
MasterCard also contracts with lenders such as defendant MBNA to allow their customers to purchase
goods and services from MasterCard associated merchants. Defendant MBNA collects the debt incurred by
its customers regardless of the authorized merchant from whom the customer purchased the goods or
services, no doubt giving little thought to the ten million MasterCard merchant subscribers except to the
extent that the broad array of participating merchants is appealing to its customers. There is no hierarchical
or consensual decision making. Each party conducts its own affairs, which include certain contracts for
services with others.[71]

 
35.  It is important to note that the court was ruling on a criminal RICO charge, which requires a greater degree of

participation than might otherwise be required in a standard civil contract action. Nevertheless, the courts
characterization of the credit card transaction as a simple contract for services of a type entered into by millions
of others suggests that such transactions should be considered independent of any other related on-line
gambling activities. However, the Jubelirer and Cie analyses are not as persuasive in cases involving less
traditional debt transactions, particularly where the Internet casino may have strong ties to the financial services
institution.

 
C.        Illegality of Subject Matter
 
36.  Issues concerning the enforceability of gambling debts stemming from questions of illegality may be couched

in various ways. They include whether the underlying gambling activity is legal, whether such contracts or their
enforcement violate public policies, and whether the contract itself is illegal.

 
1.         Traditional Principles Concerning Enforceability
 
37.  As a general rule, no action can be based on an illegal agreement.[72] Illegal contracts are unenforceable by

definition.[73] Illegality, though, is not a simple concept.[74]
 
38.  An illegal contract is usually defined as a contract whose enforcement would contravene a public policy

proclaimed by a legislative or judicial body.[75] Obvious violations of public policy include contracts that
offend a legislative statute or a constitutional provision, whether criminal or otherwise.

 
39.  Illegality in contracts, however, also extends to activities that may not ordinarily be considered illegal because

they are not sanctioned by a penalty other than judicial non-enforcement.[76] Sources of contractual illegality
include violations of the common law and community norms.[77] Other contracts are illegal because the actual
agreement violates public policy and thus is unenforceable even though the consideration, either given or
promised, is completely legal in and of itself.[78] A contract also may be labeled illegal, despite the fact that
both the actual agreement and the performances given as consideration are perfectly legal, by reason of the
wrongful purpose of one or both parties in making it.[79]

 
40.  Thus contractual enforcement or validity depends on the degree of nexus to the illegality.[80] The nexus may

be quite direct as when the performance given as consideration is offensive to public policy in and of itself.[81]
 
41.  These principles manifest themselves in relevant case law as well as in more recent causes of action that have

addressed the issue of the enforceability of Internet gambling debts. For example, in Domingue v. Dickinson,
[82] an action by a lender against the administrator of a deceased debtors estate, the court held that the lender
knew that the loans were to be repaid from illegal gambling winnings. Thus, the obligations were void because
the cause or reason for the loans was illegal.[83] The court explained that an obligation cannot be valid without
a lawful cause, and the cause of an obligation is unlawful when its enforcement would create a result that is
either prohibited by law or violates public policy.[84]

 
42.  More recently, the plaintiff in Marino v. American Express Travel Related Services Company, Inc., et al.,[85]

filed an action seeking, inter alia, to bar the recovery of debt he incurred on his card as a result of Internet
gambling. The plaintiffs complaint alleged that the defendants violated Californias Penal Code and Business
Professions Code.[86]

 
43.  As discussed in the following section, there are numerous federal and state laws and policies upon which the

enforceability of an Internet gambling debt may be challenged because of issues relating to the legality of the
subject matter involved.

 
2.         Federal and State Laws
 
44.  A number of leading gaming experts have written about the legality of Internet gambling under federal laws.

[87] Most notably, the federal Wire Act[88] is cited as the federal law that bears the greatest likelihood of
application to Internet Gambling.[89] It provides, in relevant part:

 
Whoever, being engaged in the business of betting or wagering, knowingly uses a wire
communication facility for the transmission in interstate or foreign commerce of bets or wagers or
information assisting in the placing of bets or wagers on any sporting event or contest, or for the
transmission of a wire communication which entitles the recipient to receive money or credit as a
result of bets or wagers, or for information assisting in the placing of bets or wagers, shall be fined
under this title or imprisoned not more than two years, or both.[90]

 
45.  The provisions of the Wire Act apply to those who are in the business of operating an Internet casino, but not to

the casual bettor.[91] However, there are issues concerning the extent to which the Wire Act would apply to
bets on non-sporting events or to circumstances where Internet gambling is legal in both the originating state or
foreign country and the receiving state.[92]

 
46.  In addition, there are a host of other federal criminal laws that may potentially apply to Internet gambling

activities, including the Professional and Amateur Sports Protection Act,[93] the lottery ticket transportation
statute,[94] the Interstate Transportation of Wagering Paraphernalia Act,[95] the Travel Act,[96] the
antigambling provisions under the Organized Crime Control Act,[97] the federal aiding and abetting statute,
[98] the general conspiracy statute,[99] the money laundering statute,[100] and the Racketeer Influenced and
Corrupt Organizations Act (RICO).[101] Moreover, since 1995 a number of bills have been introduced that
would expressly ban many forms of Internet gambling.[102] On July 17, 2000, Congress nearly passed H.R.
3125, the Internet Gambling Prohibition Act of 2000, which required a 2/3-majority vote.[103] The strong vote
in favor of the bill (245 to 159) suggests that some form of federal legislation addressing Internet gambling is
likely.

 
47.  Three states, Nevada, Louisiana, and Illinois, have passed laws banning Internet gambling operations,[104] and

legislation is under consideration in Arizona, California, Hawaii, Indiana, New York, and Pennsylvania.[105]
Furthermore, Attorneys General in Minnesota, Missouri, Florida, Indiana, Texas, Rhode Island, and Kansas
have opined that Internet gambling is illegal, and the States of Minnesota, New York, Missouri, and Wisconsin,
have successfully litigated against Internet gambling entities.[106]

 
48.  In addition to the laws referenced above, various consumer protection and business fraud laws may provide

grounds for asserting illegal subject matter. For instance, in Providian the defendant cited, inter alia, violations
of Californias Unfair Business Practices Act and the Fair Debt Collection Practices Act, as grounds for relief.
[107]

 
3.         Subject Matter and Personal Jurisdiction
 
49.  The borderless nature of the Internet further complicates the question of the legality of on-line gambling. Most

Internet gambling operations are physically located outside of the United States,[108] and many foreign
jurisdictions license or allow Internet gambling.[109] In addition, not all states have legislation expressly
addressing the legality of Internet casino gambling,[110] though one scholar opines that careful analysis of
federal laws, and state statutes and constitutions, suggests a presumption of illegality, with the universal
requirement of explicit state constitutional and/or statutory authorization, in order for gambling to be legally
conducted within a state.[111] Consequently, it is common for Internet gambling operators to argue that their
casinos are not illegal because the physical operation and gambling actually occur in a foreign jurisdiction
where the activities are licensed or are otherwise not illegal.[112]

 
50.  Nevertheless, apart from complicated questions over whether personal jurisdiction may be legally or actually

asserted,[113] legal precedent makes it clear that the gambling activity is deemed to take place in the state
where the gambler is physically located, regardless of where the computer servers are located and licensed.
[114] Accordingly, the laws of the United States and of the state where the gambler is located when he or she
enters a casino web site, apply to the question of whether the Internet gambling activity is legal.[115] Recent
cases are illustrative.

 
51.  In People v. World Interactive Gaming Corp.,[116] the operators of an Internet gambling casino argued that

although they permitted New York residents to log in and gamble in their Internet casino, they did not violate
New York law since the gambling was alleged to occur offshore in Antigua where the computer servers were
located. In rejecting this argument, the court held that [t]he act of entering the bet and transmitting the
information from New York via the Internet [was] adequate to constitute gambling activity within New York
State.[117]

 
52.  In U.S. v. Cohen,[118] the co-owner and operator of an off shore gambling business licensed in Antigua, was

indicted for alleged violations of the Wire Act arising from accepting bets from the United States over the
Internet and telephone. The defendant argued his actions were not illegal because section 1084(b) of the Wire
Act exempted transmission of betting information between a state and a foreign country where betting was
legal.[119] He further maintained that he did not violate the statute because betting was legal in both New York
and Antigua.[120] However, his defenses were rejected, and a federal jury in New York convicted him of
violating the Wire Act.[121]

 
53.  As a practical matter, the applicability of U.S. and state laws, rather than personal jurisdiction, is the crucial

factor in a domestic action concerning the enforceability of an Internet gambling debt. An action brought in the
United States to collect a debt, is a state law contract claim in which a defense based on federal law does not
support federal jurisdiction.[122] Any party seeking to enforce such a debt in the United States against a U.S.
citizen would be required to submit to the jurisdiction of the court. At that point, the principal issue becomes
whether or not applicable laws render the subject matter of the contract illegal or in violation of public policy.

 
4.         Cases and Causes of Action
 
54.  As is apparent from the discussion above, a growing number of laws may be cited in order to bar enforcement

of a debt on grounds of illegality. These laws have supported the increasing number of cases involving Internet
gambling debts and similar obligations.

 
55.  For example, in Cheyenne Sales, LTD. v. Western Union Financial Services Intl.,[123] the plaintiff, a Jamaican

business that distributed monies to bookmakers, sought to enjoin Western Union from terminating a service
contract the plaintiff had entered into with Western Union to receive payments from United States residents
through Western Unions Quick Collect wire transfer service. Holding that Western Union was legally and
logically justified in terminating all Quick Collect service to the plaintiff, the court observed: The right and duty
of a telephone, telegraph, or other wire service company to refuse service used, or to be used, in furtherance of
illegal gambling operations, has been generally recognized, and is well-established.[124]

 
56.  In Providian, the defendant sought to enjoin Providian, Visa, MasterCard, and other named financial

institutions from profiting from illegal gambling on the Internet.[125] In Marino, the plaintiff alleged that the
defendant credit card institutions allowed the plaintiff and other consumers to obtain

 
loans for Internet gambling and the placement of bets, through the use of AMEX and Discover credit
cards (issued to the consumers by the Consumer Banks) at various Internet gambling casino web
sites incurring substantial illegal gambling debts arising form the extension of credit by AMEX and
Discover and the Consumer banks and Merchant Banks.[126]

 
5.         Racketeer Influenced and Corrupt Organizations Act (RICO)
 
57.  It is significant that Internet gamblers have not only sought to bar the enforcement of debt obligations against

them on traditional legal or public policy grounds, but they have also attempted to utilize the provisions of
RICO as a cause of action against credit card companies.[127] Under RICO, a racketeering activity includes
any act that is indictable under the Wire Act and the Travel Act.[128] It provides, in relevant part, that:

 
It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the
activities of which affect, interstate or foreign commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprises affairs through a pattern of racketeering activity or
collection of unlawful debt.[129]

 
RICO further defines:

 
an enterprise as any individual, partnership, corporation, association, or other legal entity, and any
union or group of individuals associated in fact although not a legal entity;[130]

 
a pattern of racketeering activity as at least two acts of racketeering activity, one of which occurred
after the effective date of this chapter and the last of which occurred within ten years ... after the
commission of a prior act of racketeering activity;[131]
 

and
 
an unlawful debt as a debt (A) incurred or contracted in gambling activity which was in violation of
the law of the United States, a State or political subdivision thereof ... and (B) which was incurred in
connection with the business of gambling in violation of the law of the United States, a State or
political subdivision thereof . . . .[132]

 
58.  Penalties for violations of RICOs criminal provisions include imprisonment as well as asset forfeiture and

forced dissolution.[133] However, in addition to criminal sanctions, RICO also provides for a private cause of
action that includes treble damages plus costs and fees, including attorneys fees. [134]

 
59.  In Jubelirer, recognizing the appeal of such a draconian cause of action, the plaintiff alleged, inter alia, that

MasterCard and MBNA participated in financing his Internet gambling in violation of RICO.[135] Addressing
this cause of action, the court enunciated the four principle elements of the claim: (1) conduct (2) of an
enterprise (3) through a pattern (4) of racketeering activity.[136] Furthermore, it observed that a RICO
enterprise must be an ongoing structure of persons associated through time, joined in purpose, and organized in
a manner amenable to hierarchical or consensual decision making.[137] The court, however, rejected the
plaintiffs cause of action, and dismissed it with prejudice, finding that the plaintiff merely alleged facts making
it apparent that the only relationship between the on-line casino and the defendants is a routine contractual
relationship for the provision of consumer financing. That relationship does not constitute a RICO enterprise
and the performance of such services does not constitute the operation or management of an enterprise.[138]
The court also dismissed the plaintiffs claim that the defendants were liable for aiding and abetting a RICO
violation, finding that no such cause of action exists.[139]

 
60.  The Jubelirer analysis is consistent with the traditional principles regarding the enforceability of gambling

debts as well as contractual obligations generally. It focuses on the nexus between the debt obligation and the
Internet gambling activity. This analysis indicates that issues concerning illegality as they relate to Internet
gambling debt enforceability ultimately depend on such factors as the degree of knowledge, participation, and
relationship a particular creditor or other financial services institution may have with the Internet gambling
operation.

 
61.  Therefore, financial institutions such as credit card companies with no actual or constructive knowledge of

Internet casino gambling activities, and no involvement with Internet casino operations beyond that routinely
engaged in with other types of merchants, face a minor risk that Internet gambling debts owed to them by
cardholders may be barred or give rise to allegations of criminal conduct or both. In contrast, financial
institutions that knowingly allow their services to be employed at Internet gambling sites, and have agreements
with Internet casino operators that suggest greater participation in Internet gambling operations, face an
increased risk of such an outcome.

 
62.  Despite its fervent dismissal of the plaintiffs cause of action, Jubelirer has not put an end to RICO actions

against credit card institutions by Internet gamblers who have incurred debts at on-line casinos.[140] Instead,
plaintiffs have subsequently filed numerous similar complaints,[141] presumably in the belief that they can
establish a sufficient nexus between the credit card institutions services and the Internet gambling activity.

 
6.         In Pari Delicto
 
63.  It is important to note that parties seeking to bar the enforceability of an Internet gambling debt on grounds of

illegality may need to overcome the consequences of their own conduct. Under the in pari delicto[142]
doctrine, an Internet gambler who engages in Internet gambling that is deemed illegal, may be barred from
asserting, for example, a RICO cause of action due to his or her own involvement in the illegal activity.
Although the court in Jubelirer did not reach this issue, it was raised by the defendants,[143] and is a theory
that may be asserted to rebut a defense to gambling debt enforceability.[144]

 
D.        Other Causes of Action
 
64.  As indicated above, applicable laws and public policies vary from state to state. Given their historic leading

role in adopting and enforcing gambling laws, states may afford unique causes of action barring enforceability
of gambling debts. The emergence of Internet gambling adds to this multifarious landscape. In Illinois, for
example, statutory law provides that a party may seek recovery of his or her gambling losses in excess of $50
from the winner thereof, plus costs.[145] If within 6 months that party does not initiate action to recover such
losses, any person may bring an action to recover three times the amount lost.[146] Recently, a plaintiff filed a
state action pursuant to this statute against several credit card companies, seeking, among other things, recovery
of Internet gambling losses incurred through credit card charges.[147]

 
IV.       Conclusion
 
65.  Issues concerning the legality and enforceability of gambling debts turn on the specific facts of each case as

well as the particulars of applicable laws and public policies. However, in many circumstances, existing laws
and policies may be invoked to challenge the legality and enforceability of Internet gambling debts. They may
even give rise to affirmative causes of action. The outcome depends on the degree of nexus between the debt
obligation and the Internet gambling activity.

 
66.  Consequently, notwithstanding the enactment of new legislation, these laws and policies pose significant risks

to the Internet Gambling Industry and to financial institutions involved in financing on-line wagers. As a result,
financial institutions have begun altering their practices to avoid the risks associated with debts relating to
Internet gambling. If this trend continues, the lifeline of Internet gambling may be cut.
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