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I.          Introduction

1.   This paper will examine how the current Uniform Commercial Code (U.C.C.) provisions allocate the risk of
loss to parties involved in electronic transactions. It will briefly summarize the evolution of the U.C.C.’s
treatment of the subject and explain the legal theories on which the current law is based. After a brief summary
of U.C.C. provisions governing the risk of loss, this paper will explore how the law operates in common
electronic transactions involving both businesses and consumers.  It will conclude that Article 2 of the U.C.C.
does not allocate the risk of loss fairly, clearly, or consistently with the goals of the U.C.C. in common
electronic transactions. This paper will argue that Internet retailing enables consumers to engage in transactions
that the drafters of the U.C.C. assumed would take place only between merchants. Consequently, the unrevised
U.C.C. demands the use of commercial terms in consumer transactions that are meaningless and confusing to
most non-merchants.  This paper will also suggest that many on-line retailers, who may believe that they have
shifted the risk of loss to the buyer, may actually retain the risk of loss until the buyer receives the goods.
Finally, this paper will discuss some practical issues and common business practices that affect consumers
ability to protect themselves against the risk of loss when buying or selling goods via the Internet. It will
conclude by suggesting a few potential changes to U.C.C. Article 2 that, if adopted by the drafting committee,
will address the issues created by the modern electronic marketplace.

II.         The Definition and History of Risk of Loss

2.   Between the time a contract is made and the time it is fully performed, goods identified to the contract[1] may
be lost, stolen, damaged, or destroyed. Risk of loss law determines whether the buyer or seller is financially
responsible for the loss.[2] From the Middle Ages until the middle of the twentieth century, the risk of loss was
born by the party who held title to the goods.[3]  This ancient doctrine was preserved by the Uniform Sales Act
(U.S.A.), which regulated the sale of goods before the U.C.C. was enacted.[4] One of the U.C.C.’s most radical
differences from the U.S.A. is the separation of title from the risk of loss.[5] Karl Llewellyn, the architect of the
U.C.C.,[6] felt that it was senseless to shift risk of loss with title.[7]  He argued that sales are a “complex
structure[] of certain part-way stages.”[8] Llewellyn felt that using title to determine who should bear the risk of
loss was arbitrary, confusing, and out of touch with evolving commercial practices.[9]  As a result, the U.C.C.
adopted a system that allocates the risk of loss based on which party has control of the goods, which party is
more likely to insure the goods, and whether a party has breached the contract.[10]

III.       Summary of the U.C.C. Risk of Loss Provisions

3.   The main risk of loss provisions can be found in U.C.C. sections 2-509 and 2-510. Section 2-509 covers the risk
of loss when neither party has breached the contract.[11]  Without breach, section 2-509 allocates the risk of
loss by determining which party is in the best position to protect the goods, usually by insuring them.[12] 
Section 2-509 is divided into three subsections; each designed to address a distinct mode of delivery from seller
to buyer.[13] The first subsection allocates the risk of loss in contracts where carriers[14] deliver goods
(carriage contracts).[15]  It contemplates two types of carriage contracts, shipment contracts and delivery
contracts. [16]  A “shipment” contract only requires the seller to deliver the goods to a carrier.[17] A “delivery”
contract requires tender of the goods to the buyer.[18] In a shipment contract, the risk of loss passes when the
goods are delivered to a carrier.[19] In a delivery contract the risk of loss passes to the buyer only when the
buyer receives the goods.[20] The theory behind this subsection is that the party most likely to insure should
bear the risk of loss.[21]

4.   U.C.C. section 2-509(2) handles risk of loss when goods are held by a bailee[22] to be delivered from buyer to
seller without being physically moved.  In these cases, the risk of loss transfers from seller to buyer when the
buyer receives either documents (negotiable or non-negotiable) of title, an acknowledgement of the buyer’s
right to possession of the goods, or written delivery instructions.[23]  Section 2-509(2) places the risk of loss on
the party who has control of the goods in the sense that the risk of loss is borne by the party to whom the bailee
will turn over the goods upon demand.[24]

5.   U.C.C. section 2-509(3) covers goods that are delivered from buyer to seller without use of a carrier or a bailee.
[25] Risk of loss under this section depends on the seller’s status as a merchant.[26]  If the seller is a merchant,
the risk of loss passes only when the buyer receives the goods.[27]  Receipt is defined by article 2 as “actual
physical possession.”[28]  Non-merchant sellers need only tender delivery of the goods to the buyer in order to
pass the risk of loss.[29] Tender of delivery merely requires the seller to make conforming goods available to
the buyer, and give notice “reasonably necessary” for the buyer to take delivery.[30] The policy behind this
subsection is that, in transactions involving a merchant, a merchant seller is the most likely party to insure
goods until the buyer has physical possession (or control) of them.[31]

6.   U.C.C. section 2-509(4) explicitly states that the first three subsections are merely default provisions for use
when parties themselves have not negotiated a “contrary agreement” of who will bear the risk of loss.[32]  The
comments note that a “contrary agreement” may include trade usage or practice, course of dealing or
performance, or other “circumstances of the case.”[33]

7.   U.C.C. section 2-510 deals with risk of loss when either party has breached the contract. Since the focus of this
paper is on the risk of loss in electronic transactions without breach, it will not discuss section 2-510 in any
detail.  Suffice it to say that if a party has breached the contract, it may bear some risk of loss that it otherwise
would not.[34]

IV.        Analysis Of U.C.C. § 2-509 Regarding Electronic Transactions

8.   The current version of the U.C.C. does not allocate the risk of loss clearly or equitably in electronic transactions
where businesses sell goods to consumers.  In these “business to consumer” (B2C) transactions, allocation of
the risk of loss is inconsistent with the rationale behind section 2-509. Section 2-509 was apparently designed
with the assumption that non-merchants rarely become involved in transactions involving carriers.[35] While
that may have been true at the time the U.C.C. was drafted and enacted, the Internet allows businesses to bypass
portions of the traditional supply chain, and sell directly to consumers. In the past, carriers shipped most goods
from manufacturers to a network of retail stores (merchants) where consumers purchased and received them in
person.[36] Internet retailers (e-tailers) will alter this pattern by rapidly increasing the amount of goods shipped
from efficient distribution centers directly to individuals.[37] Package carriers are expected to deliver most of
these goods.[38]

9.   The U.C.C. does not adequately address the needs of consumers who purchase goods from merchants to be
shipped via carrier.[39]  It allocates the risk of loss to buyers based on how they receive their goods rather than
using the U.C.C.’s “underling theory” of putting the risk on the party in physical control, or who is most likely
to insure the goods.[40]  This allocation is arbitrary, and frequently creates an inefficient result.[41] A merchant
retailer can both purchase insurance and pursue an action against the shipper more efficiently than an
individual.[42] A non-merchant buyer, however, is very unlikely to expect liability for goods lost or damaged
before it receives them.[43]  Commentators have noted this gap in the logic of section 2-509 in the past.[44]  
While this issue may have represented a “minor flaw”[45] for most of the twentieth century, the rapid growth of
Internet retailing[46] may create more frequent and serious issues for Internet consumers who receive goods via
carriers. Although the same issues have existed for mail order customers since the U.C.C. was enacted, the
Internet is a much more flexible medium for selling than a printed catalog.[47] E-tailers will sell not only more
goods, but different types of goods than have been traditionally sold via traditional mail order catalogs.[48] The
quantity and nature of goods, shipped to consumers by carrier, could turn the last century’s “minor flaw” into an
important consumer issue for the twenty-first century.

10. The U.C.C. also relies on technical commercial terms that are meaningless to most consumers and some
merchants. Therefore, in the arena of electronic sales of goods, U.C.C. section 2-509 fails its principal goal of
making sales law clear and certain to merchants, lawyers and courts.[49]  All these shortcomings can be traced
to an apparent presumption that only businesses (merchants) purchase goods that are to be delivered by carrier. 

11. The drafters of the U.C.C. may have assumed that consumers will handle most transactions in goods without
the need for carriers or bailees.  Only U.C.C. section 2-509(3) considers a party’s merchant status when
allocating the risk of loss.[50]  That section refers exclusively to the merchant status of sellers.[51]  When
goods are delivered neither by carrier nor held by a bailee, a merchant seller bears the risk of loss until the
goods are received by the buyer, but a non-merchant seller bears the risk only until it tenders delivery.[52] The
comments explain the theory behind this section. A merchant “who is to make physical delivery at his own
place continues to control the goods and can be expected to insure his interest in them.[53]  The buyer, on the
other hand, has no control over the goods, is extremely unlikely to carry insurance on goods not yet in its
possession.”[54] This comment reveals two of the primary reasons the U.C.C. replaced title as the deciding
factor in shifting the risk of loss: (a) control, and (b) likelihood to insure.[55]  When a non-merchant purchases
goods to be delivered by carrier,[56] however, section 2-509(1) does not allocate the risk of loss to the party
who controls or is likely to insure the goods.[57] As a result, when non-merchant buyers make carriage
contracts, the risk of loss passes to consumers in exactly the same fashion as it would if the transaction were
between businesses even though neither buyer or seller is in control[58] and consumers are unlikely to insure.
[59]  This is due to the fact that the code fails to distinguish between merchant and non-merchant buyers.[60]

12. In contracts between merchants, both parties are likely to understand and insure against the risk of loss.[61]
Non-merchant  buyers, however, are unlikely to understand or insure against the risk of loss.[62] The merchant
seller delivering directly to the buyer, without use of a carrier or bailee (as in a traditional retail store), is both in
physical control and the most likely to insure.[63]  It is logical that such sellers bear the risk of loss until the
buyer controls or becomes likely to insure the goods.[64] The U.C.C. abandons this logic when consumers buy
goods, to be shipped via carrier, from merchant sellers.[65]  When consumers make carriage contracts with
merchants the seller has one of the two factors used to allocate the risk of loss, the likelihood of insurance,
while the buyer has none.[66]  Due to this apparent oversight consumers who buy goods over the Internet
(absent contrary agreement) bear the risk of loss from the time the seller “duly delivers” them to a carrier.[67]
In contrast, consumers whose goods are delivered by the  seller, whether in a store or in the seller’s own truck,
[68] bear no risk of loss until they actually receive the goods.[69]

A.          Goods Delivered via Carrier U.C.C. § 2-509

1.          Electronic Purchases by Consumers

13. Carriage contracts are classified by the U.C.C. as shipment or delivery contracts.[70] When a buyer purchases
goods to be delivered by a carrier, the risk of loss will be born by the buyer unless a “delivery” contract is
created, or the parties explicitly shift the risk to the seller.[71] The U.C.C. presumes a shipment contract unless
the terms require the seller to deliver[72] the goods at a “particular destination.”[73]  Reading only section 2-
509 gives the false impression that when a seller pays the freight, a delivery contract is created. Under the
Uniform Sales Act, that would have been a correct assumption.[74] When a seller prepaid freight, title to the
good and therefore risk, did not pass until delivery.[75] However, the U.C.C. drafters deliberately changed this
result.[76] Section 2-503 comment 5 states that a delivery contract can be created only by a  “commercial
understanding of the terms used by the parties contemplate[ing] such delivery.”[77]  U.C.C. sections 2-319, 2-
320 and 2-321 were drafted to make a bright line rule for defining the “commercial understanding” of the
parties.[78] They adopt and give legal meaning to the common trade terms F.O.B., F.A.S., C.I.F., and C. & F.
[79] The presence or absence of these terms in a contract determines whether it is a shipment or delivery
contract. [80] In fact, courts have consistently held that only the term “F.O.B. buyers place of business” will
create a delivery contract.[81] Even a term as unambiguous as “seller shall pay freight” will not create a
destination contract.[82]  Neither a “ship to” term, nor the statement “seller shall pay freight” will create a
destination contract.[83]  Only a F.O.B. term or an express allocation of the risk of loss will give the buyer the
benefit of a destination contract.[84]

14. The Internet has facilitated a dramatic increase in consumer purchases of goods that are delivered via carrier.
[85]  In these B2C transactions involving carriers, the current version of section 2-509 fails to follow its policy
of placing the risk of loss on the party in control, or the party most likely to insure.[86]  Absent an agreement to
the contrary, the receipt of goods from a carrier transfers the risk of loss to a consumer buyer regardless of the
fact that it has no more control that the seller[87] and is less likely to insure.[88] This result is inconsistent with
the policy behind section 2-509.[89]  Furthermore, consumers are unlikely to have any understanding of the
risk of loss, or the term F.O.B.[90]  These terms reflect pre World War II commercial practices, which are
preserved in the U.C.C. we use today.[91]  Consequently, an e-tailer could openly communicate that all orders
are F.O.B. its warehouse or factory, and the buyer would only be confused.  At least two commentators and one
court have noted this discrepancy and argued that all contracts between merchant sellers and non-merchant
buyers should be presumed delivery contracts. [92]

15. Unless revised,[93] the U.C.C. leaves the non-merchant consumer with few options other than an action against
the carrier.[94]  Although the carrier is likely to be insured,[95] the buyer bears the burden and expense of
collection, which may be greater than the cost of the item lost.[96]  Furthermore, some of the largest carriers of
packages are known to be reluctant to pay claims against them for damage, even when insurance is purchased
through them.[97]  A non-merchant consumer in this situation could be faced with having to pay for an item
never received, buying a replacement item, and incurring the cost and delay of litigation or a protracted
administrative process necessary to recover the cost of the item lost.  Efficiency suggests that a merchant seller
could better handle these costs.[98] 

16. Although the code appears to be unfair to non-merchant consumers, the business practices of some e-tailers
may prevent the risk of loss from shifting to buyers.  In the case of a shipment contract, the risk of loss passes
from seller to buyer only when the goods are “duly delivered” to the carrier.[99] To meet the “duly delivered”
requirement of 2-509(1)(a), the U.C.C. directs us to section 2-504, which describes “Shipment by Seller.”[100]
Section 2-504 requires a seller to put the goods in the carrier’s possession, and to make a “reasonable” contract
for delivery while considering relevant circumstances.[101] The seller also must provide the buyer with any
document necessary to take possession of the goods,[102] and the seller must give the buyer prompt notice of
the shipment.[103]  Failure to satisfy any of the conditions of 2-504 may prevent the loss from shifting to the
buyer.[104] 

17. The courts have been left to define the murky concept of what is a “reasonable contract” under 2-504(a). In La
Casse v. Blaustein, 403 N.Y.S.2d 440 (1978), the court found the seller did not make a reasonable contract in
part because it failed to insure the cartons for their full value.  Under the facts of that case, the buyer had
authorized the seller to insure the goods for their full value at the buyer’s expense.[105] The seller failed to
insure and mislabeled the package.[106] The court found that the seller had made an improper contract.[107] 
As a result, the seller was held liable for the loss.  In a similar case, a seller mailed gold coins to a buyer, fully
insured, without need for further documents, and gave the buyer personal notice.[108]  The court ruled that the
contract was reasonable.  The risk of loss passed to the buyer upon the “tender of delivery” so that the seller
was not liable.[109]

18. Modern e-tailers may fail to make an adequate “tender” of goods since they often ship goods and send e-mail
notice on the same day.[110] A broad reading of section 2-504(c)’s “prompt notice” requirement could protect
consumers who might otherwise bear the risk of loss. In Rheinberg-Kellerer GMBH v. Vineyard Wine Co., 281
S.E.2d 425 (N.C. Ct. App. 1981), a container of wine was shipped and lost at sea before the buyer (a
commercial distributor of spirits) received notice of the anticipated departure date. The court held that the
notice, received after the shipment was lost, was not “prompt notice” because it “deprived the buyer of an
opportunity to insure that it otherwise would have taken advantage of.”[111]  This decision suggests that the
opportunity to insure is a prerequisite for satisfying of section 2-504(c).[112]

19. Cutting-edge fulfillment practices of leading e-tailers may deprive consumers of the opportunity to insure.
When a buyer clicks on the “submit order” button, the seller can react virtually instantly.  In a highly automated
warehouse the goods can be “picked” from storage, packed, and shipped within hours of the buyer’s last
“click.”[113]  Even if the seller sends an e-mail[114] notice of shipment to the buyer as soon as the order is
received, the buyer is unlikely to have an opportunity to arrange for insurance.  

20. How broadly are courts willing to read  section 2-504(c) in terms of web-based sales? The Rheinberg-Kellerer
court did not provide a clear answer to the issue for two reasons.  First, it dealt with a traditional transaction,
conducted by mail, between businesses rather than an Internet sale from a business to a consumer.[115]
Although the case states that the buyer “must have reasonable opportunity to guard against these risks by
independent arrangements with the carrier,”[116] and “must have sufficient time to take action,”[117] the court
does not contemplate near simultaneous ordering, shipping, and notice relative to section 2-504(c)’s
requirement of “prompt notice.” Second, the Rheinberg-Kellerer holding limits the buyer to insurance
opportunities that it otherwise would have taken advantage of.[118] Several courts have noted that non-
merchant consumers are unlikely to insure goods not in their possession.  A seller, therefore, has an argument
that unless the buyer can prove that it would have insured, the Rheinberg-Kellerer holding does not prevent the
risk of loss from shifting to the buyer.

21. The courts appear inclined to give merchant sellers the risk of loss in transactions with consumers. Two courts
opined (in dicta) that a mail order merchant does not complete performance of a contract or shift the risk of loss
until the buyer receives its goods.[119] These statements may reveal a judicial attempt to rectify the failure of
U.C.C. 2-509 to address the interests of consumers who purchase goods shipped by carrier.[120] The near
simultaneous notice and shipment of goods described above may give courts the opportunity to decide that such
notice “deprived” the consumer of “reasonable opportunity” to insure, thus preventing the risk of loss from
shifting to the buyer. Professors White and Summers, however, have stated that it is “not wholly clear” from the
Code whether all the requirements of 2-504 can prevent the risk of loss from passing to the buyer, “and the case
law has not yet yielded a definitive answer.”[121] Until this issue is resolved by case law or a U.C.C. revision,
e-tailers wanting to shift the risk of loss upon delivery to a carrier should consider providing an insurance
option for their customers at the time of purchase or expressly shift the risk of loss to the buyer in the contract.
[122]

2.          Electronic Transactions between Businesses

22. Businesses have been transacting electronically long before the World Wide Web was widely used for any
commercial activity.[123] The first commercial application for electronic transactions was a system called
Electronic Data Interchange (EDI).[124]  Traditional EDI transactions are handled by businesses
communicating directly from one computer to the other.  Businesses are currently shifting to more “open”
systems where buyers and sellers can use the Internet to transact without creating a custom network.[125]  The
current U.C.C. risk of loss provision will work effectively in either of these situations.

a)         Electronic Data Interchange

23. EDI users use private networks over which two computers can send and receive data in a format agreed to by
the parties.[126] This data is generally sent over “value-added networks” (VANs).[127]  VAN networks are
customized to accommodate an established relationship between two existing trading partners.[128] Most EDI
users expressly cover the risk of loss by negotiating “trading partner” agreements.[129]   These agreements are
precisely the kind of “contrary agreement” discussed in U.C.C. section 2-509(4).

24. Many EDI trading partners, however, do not have a trading partner agreement covering their relationship.[130]
Even without a trading partner agreement, the risk of loss allocation in EDI transactions is likely to be very
straightforward.  Most sales of goods will fall under 2-509(1) since they must be shipped from the vendor to the
buyer in some fashion. Since EDI uses a standard “language”[131] to communicate standard terms, and the
U.C.C. has defined standard shipment terms (including F.O.B., F.A.S., C.I.F. and C. & F.), the determination of
whether the contract is a shipment or a destination contract should be relatively simple.   If the contract terms
state F.O.B, buyer’s place of business, the risk of loss will pass from the seller only when the carrier “duly
tenders” the goods to the buyer.[132] Otherwise the risk of loss passes when the goods are “duly delivered” to
the carrier.[133] The seller’s only concern is that it must comply with section 2-504’s requirements as discussed
above.

b)         Web Based B2B Transactions

25. Most B2B electronic transactions currently take place over many individual EDI networks, each of which were
built for just two companies to use.[134]  Newer technology, like XML, will enable virtual “open”
marketplaces where businesses can communicate electronically without custom designed networks.[135]  This
new type of EDI is unlikely to pose significant problems for the determination of which party bears the risk of
loss.

26. Unlike the customized and rigidly structured EDI environment, merchants using XML can define “tags” that
identify and describe data in a manner readable to many different applications without predetermining the
message format.[136]   Individualized networks or agreements are, therefore, unnecessary before entering into
electronic transactions.[137]  If the parties fail to mention risk of loss, the U.C.C. sections 2-509 and 2-510 will
function as default provisions exactly as they do in paper based transactions. The contract shipping terms, as
defined terms in sections 2-319 and 2-320, will determine whether parties have created shipment or delivery
contracts.  If there is an “F.O.B. buyer’s address” term, there is a delivery contract.[138]  Otherwise it is a
shipment contract.[139]  Whether the seller has satisfied the delivery requirements for either type of contract
will determine whether the risk of loss actually passed. If the terms are not in standard formats, or disagree, the
Code provides section 2-207 to handle a “battle of the forms.”[140]

3.          Electronic Auctions:

27. Auctions can take place between consumers, businesses, or any combination of the two.  They can also fall into
any of the three non-breach categories outlined in U.C.C. section 2-509. The same issues that arise in the other
contexts may also present themselves in auctions.

28. Perhaps the defining difference between most electronic auctions (for goods) and face-to-face auctions is that
the goods, the seller, and the buyer are generally in the same physical place for auctions of the classic variety.
[141]  Section 2-509(3) would generally apply to the classic auctions where the buyer/bidder removes goods
from the auction site.[142]  Under 2-509(3), the risk of loss passes from the seller upon receipt of the goods by
the buyer.[143] In an Internet auction, however, buyer, auctioneer, goods, and seller are likely to be in different
locations.  In many Internet auctions, the goods are shipped directly from the seller or auction site to the buyer.
[144]  Thus, section 2-509(1) is likely to control. If goods are sent to or left with the auctioneer, 2-509(2) may
apply until goods are shipped.  With few cases to provide guidance, the Code as it stands will have to address
the risk of loss for goods purchased via Internet auctions.

29. The Code makes no special rules regarding risk of loss in auction sales.[145] As a result, sections 2-509 and 2-
510 apply to goods sold by auctions.  In face-to-face auctions, section 2-509(3) allocates the risk of loss without
regard for the buyer’s status as a merchant.[146] Only the seller’s status is determinative.[147] An auctioneer
will generally be classified as a merchant, as will a seller who employs an auctioneer.[148]  The risk of loss in
face-to-face auctions will pass to the buyer in the same fashion as it would from a merchant seller in a non-
auction situation.[149]

30. In modern Internet auctions, where a carrier delivers the goods, the risk of loss (absent an agreement) will be
allocated by section 2-509(1).  Since the current version of 2-509(1) fails to consider the merchant status of
either party, the risk of loss passes in exactly the same way as it would if buyer and seller were sophisticated
commercial parties. [150] This will be true even if both parties are consumers using a consumer-oriented
website like eBay. Under the current U.C.C. version, a non-merchant buyer will bear the risk of loss regardless
of its ability to control or insure.  Consider a hypothetical auction where two non-merchants are bidding on the
same item.  Bidder A is present at the auction house, while bidder B is bidding in real-time via an Internet
connection.[151] If bidder A wins, U.C.C. section 2-509(3) will apply, and since sellers using auctions and
auctioneers are classified as merchants, the risk of loss will not transfer from the seller until A receives the
goods.  If bidder B wins, she will bear the risk of loss as soon as the goods are “duly delivered” to the carrier,
provided that the seller fully complies with U.C.C. section 2-504 as discussed above.[152] This allocation
seems to ignore the “control, insurance and breach premises that underlie the Code’s risk of loss
provisions.”[153]  One could argue that when goods are delivered without use of a carrier the seller has
physical control of the goods, but when goods are shipped via carrier the seller loses control when the goods are
delivered to the carrier.  This argument is short-sighted since actual physical control seems to be the deciding
factor only in the bailee scenario, and likelihood of insurance is the dominant theory underlying both U.C.C.
sections 2-509(1) and 2-509(3).[154] If section 2-509(3) recognizes that non-merchants deserve greater
protection in face to face sales, the same logic should apply to the majority of Internet purchases by non-
merchants.[155] If control and insurance, rather than an arbitrary measure like title, are the determinative
factors in allocating the risk of loss, the failure to address the merchant status of buyers using carriage contracts
to purchase goods make the current U.C.C. poorly suited to consumer transactions.[156]  As long as a seller
complies with section 2-504, the risk of loss passes to the buyer upon delivery of goods to a carrier.[157]

B.         Goods Held by a Bailee: U.C.C. § 2-509(2)

31. This section will briefly discuss two issues presented by bailees in the context of the risk of loss. The first is
whether a seller can be regarded as a bailee after a contract is made. The second regards whether the buyer can
ever be a bailee within an EDI relationship.

32. Sellers have occasionally tried to avoid the risk of loss by claiming that it had become a bailee of the buyer
under U.C.C. section 2-509(2).[158] The courts have overwhelmingly held that a seller cannot be a bailee.
[159]  Most of these decisions rest on facts making the seller ineligible for bailee status.[160] While it may be
theoretically possible for a seller to be a bailee,[161] at least two commentators agree that seller should never
be allowed to claim bailee status.[162]  In the unlikely scenario where this issue could arise, the seller should
know that a court is unlikely to accept the seller as a bailee argument.

33. An issue more germane to electronic transactions is whether a buyer can ever be considered a bailee. In some
EDI relationships buyers do not pay for their goods until they are used or sold.[163] Could these buyers be
considered bailees?  At least one case has found a buyer to be a bailee of a vessel containing goods it had
purchased.[164] There may be an appealing argument that the U.C.C. could permit such an interpretation using
the control theory.[165]  A merchant buyer in possession has actual control over the goods and can reasonably
be expected to insure them.[166]  The buyer, therefore, has both of the non-breach factors, control and
likelihood of insurance, used by the U.C.C. to allocate risk of loss.  As a practical matter, in an relationship
where a buyer is shipped goods from a seller who is not expecting payment until they are used or sold, it would
be reasonable to expect the parties to negotiate who will bear the risk of loss under section 2-509(4).[167]

34. In the case where the risk of loss passes with the transfer of negotiable documents of title,[168] the risk of loss
passes upon the buyer’s receipt of the documents.[169] At the current time, there is no widespread commercial
use of electronic negotiable documents of title.[170]  The parties who appear interested in using an electronic
system appear to be large exporters, traders, and banks.[171] It is unlikely that these parties would fail to
negotiate the risk of loss by contrary agreement.

35. Due to the relatively small number of cases involving bailees, and the fact that both parties involved are likely
to be merchants, this author does not see a significant problem with section 2-509(2) regarding electronic
transactions.  Most commercial parties using bailees are likely to have insurance and to negotiate risk of loss
issues using section 2-509(4).  Section 2-509 will therefore allocate the risk of loss in a manner consistent with
its underlying theory of control and insurance.

C.         The Residual Cases: U.C.C. § 2-509(3)

36. Most electronic sales of goods involve goods shipped by carrier.[172]  However, there are some increasingly
common electronic transactions where goods are delivered directly from merchant to consumer. It is instructive
of the shortcomings of section 2-509(1), to examine how differently section 2-509(3) handles an almost
identical transaction.

37. On-line delivery of grocery items is an example of a growing segment of web based retail.[173]  Unlike many
other e-tailers, grocery stores operate locally, delivering goods in their own trucks rather than shipping
nationally from a single distribution center.[174] Since the U.C.C. does not include a seller’s own truck in its
definition of a carrier,[175] the risk of loss to online grocers will be governed by U.C.C. section 2-509(3).[176]
Transactions using carriers to deliver goods are covered by U.C.C. section 2-509(1).  The following
hypothetical shows how two similarly situated consumers have vastly different risk of loss liability, depending
on who delivers their goods.  Absent a contrary agreement,[177] a consumer ordering a steak from
www.omahasteaks.com bears the risk of loss as soon as it is put in the hands of the carrier even though it is
unlikely to insure[178] and does not have control of the goods. On the other hand, a consumer purchasing a
steak from www.peapod.com would bear no risk of loss until the meat is received since peapod.com is a
merchant.[179]   Section 2-509(3) offers the peapod.com customer extra protection against the risk of loss due
the fact its seller is a merchant. Section 2-509(1) gives no such protection to the omahasteak.com customer.
This result would be consistent if section 2-509 used only physical control to justify its allocation of the risk of
loss.  The factor of insurance, however, is at least as prominent as a theory for determining who should bear the
risk.[180] This result under the current version of section2-509 seems at least as arbitrary as shifting risk with
title, a result the U.C.C. sought to avoid.[181] 

D.         Agreement of the parties: U.C.C. § 2-509(4)

38. Section 2-509 is only the default rule in the absence of an “contrary agreement by the parties.”[182]  Many of
the largest and most sophisticated web-retailers address the issue of risk of loss in the section of their sites
labeled “terms and conditions,” “legal notices” or the equivalent. There is a threshold question of whether a
buyer has assented to the terms and conditions by simply purchasing from a website.[183]  Our increasingly
complex technical world has created novel ways of manifesting assent to contracts.  In ProCD Inc. v.
Zeidenberg, Judge Easterbrook held that “shrink-wrap” contracts are enforceable.[184]  He noted that “[a]
contract for sale of goods may be made in any manner sufficient to show agreement, including conduct.”[185] 
Furthermore a vendor, as “master of the offer, may invite acceptance by conduct, and may propose limitations
on the kind of conduct that constitutes acceptance.”[186]  In what seems to be a less controversial decision, a
New Jersey appellate court has ruled that a party can assent by clicking “I agree,” or some equivalent action.
[187]  However, no court has yet decided whether a “web-wrap” agreement, where the user is bound to all
terms and conditions by use of a website, is enforceable under current Article 2.[188] In ProCD, Judge
Easterbrook noted that ordinary terms do not require any “special prominence” to bind the consumer.[189]
Other commentators disagree.[190] They feel that a more definite manifestation of assent is necessary to bind a
consumer.[191]  At least one case dealing with the risk of loss to a consumer held that “[f]ine print in a security
agreement” was not sufficient to shift the risk of loss to a consumer buyer.”[192] Without further guidance from
the courts, this article will assume these agreements to be binding and examine how a small sample of them
may be interpreted under current Article 2.

1.          A Brief Survey Of E-tailers And Internet Auction Sites

39. This section will examine the effect of risk of loss provisions found on websites of Internet merchants and
auction sites. It provides a few examples of how electronic merchants attempt to handle risk of loss with an
analysis of how these attempts affect consumers.

a)         E-tailers

Amazon.com

40. At the bottom of the Amazon.com website, “legal notices” is the very last of a number of small-type links.
[193]  Clicking on that link brings a potential consumer to a list of legal terms, definitions, and disclaimers. 
The first paragraph states that “Amazon.com and its affiliates provide their services to you subject to the
following notices, terms, and conditions.”[194] The seventh paragraph is headed by bold-faced type reading
“RISK OF LOSS.” That paragraph states all purchases made from Amazon.com are to be construed as
“shipment contracts.” The next sentence explains the significance of a shipment contract by stating that the risk
of loss passes “to you upon our delivery to the carrier.” 

41. Amazon’s statement that purchases are shipment contracts may serve as a polite notice to its customers but it is
legally redundant.  Without stating that all shipments are F.O.B. purchases shipping address, the U.C.C.
presumes shipment contracts.[195] However, Amazon.com still must comply with section 2-504 in order to
shift the risk of loss to the buyer upon delivery.  If Amazon.com ships goods whose value is in excess of an
amount guaranteed by the carrier[196] without providing the buyer meaningful opportunity to insure the goods
themselves, U.C.C. section 2-504 may prevent the risk of loss from shifting to the buyer.[197]

Dell

42. Dell is one of the largest retailers of computer hardware in the world.  The company’s entire business model is
built on using technology to build hardware to order rather than carrying a large inventory of finished products.
Consequently, Dell sells a significant amount of its products through its website. Dell’s website addresses risk
of loss with the following language:

43. Title; Risk of Loss. Title to products passes from Dell to Customer on shipment from Dell's facility. Loss or
damage that occurs during shipping by a carrier selected by Dell is Dell's responsibility. Loss or damage that
occurs during shipping by a carrier selected by Customer is Customer's responsibility. Title to software will
remain with the applicable licensor(s). [198]

44. Dell explicitly accepts the risk of loss when it selects the carrier, while explicitly assigning it to the customer
who chooses a carrier herself.   Where a consumer chooses the carrier herself, she bears the risk of loss.[199] 
In the unlikely event a customer chooses a carrier herself, Dell could be liable by failure to comply with section
2-504, if it does not provide the buyer a meaningful opportunity to insure the goods herself.[200]

Gateway

45. Gateway is a computer hardware seller focused on the consumer market for personal computers (PCs).  The
company does most of its business via telephone and Internet sales. Gateway expressly accepts the risk of loss
for goods ordered on the Internet and shipped via carrier.  Gateway’s “Shipment and Title” section reads: “Title
to the Product and Accessories passes to you upon delivery to the carrier and risk of loss passes to you upon
delivery.” [201]  According to a strict reading of the U.C.C. comments and pertinent cases, the fact that the
terms are not “F.O.B. buyer address” means that Gateway has created a shipment contract. It has accepted the
risk of loss by “contrary agreement” as allowed in section 2-509(4).

b)         Auctions

46. “eBay” bills itself as the “world’s first, biggest, and best online trading community.”[202]  eBay protects its
“members,” one must register as a member to participate in an eBay auction as a buyer or seller,[203] and itself
in several ways.  First of all, eBay tells its users that it is not a seller.  In its website, the section marked “user
agreement” states: “Our site acts as the venue for sellers to list items (or, as appropriate, solicit offers to buy)
and buyers to bid on items. We are not involved in the actual transaction between buyers and sellers.”[204]
eBay also separates itself from the transaction itself by using a third party to handle the payment for goods
purchased via eBay.[205]  Furthermore, shipping is offered directly by the seller who generally includes a
shipping cost in her description of the item.[206]  Finally, eBay offers to insure the cost of all goods purchased
using their site up to $200.[207]  Thus eBay (assuming its User Agreement is binding) has no control over the
goods, and is liable for risk of loss only up to the $200 limit stated in its contract.[208]  Instead, the seller will
remain liable until she has complied with the terms of 2-509(1)(a) by making a reasonable contract under
section 2-504, and “duly delivering” the goods to a carrier in a manner that will give the buyer the ability to
insure the goods.[209]

uBid.com

47. uBid.com is a site that offers goods to both businesses and consumers.  uBid, unlike eBay, takes a much more
active role in merchandising and handling consumer goods sold through its site.  For example, uBid.com ships
many items from its own warehouse and often controls shipping terms.[210]  If uBid fails to comply with
section 2-509 and 2-504 it could be held liable, as the seller, for losses before receipt by the customer.
Alternatively, section 2-509(2) may apply if uBid acts as a bailee of the seller.[211] This author could find no
mention of risk of loss anywhere on the uBid site.  With no terms negotiated or used in a contract, the U.C.C.
will presume a shipment contract and the risk of loss will pass to the buyer if uBid duly delivers the goods to a
carrier and complies with section 2-504 as discussed above.

E.         Practical Considerations

48. Although this paper suggests that the U.C.C. may not be adequate in handling consumer transactions, it is worth
noting that there has been very little litigation concerning risk of loss in mail order or Internet transactions.
[212]  There are several potential reasons for this dearth of reported complaints.  One is simply that the average
and total value of goods purchased by consumers and shipped by carriers has been too small to warrant
litigation.  That situation is likely to change as more people buy more expensive items that will be shipped by
carrier.[213]  There are, however, several other tools that may appear to provide some limited protection to non-
merchant Internet consumers. This section will discuss them briefly and conclude that none of them are
ultimately sufficient to provide reasonable relief to the growing number of Internet consumers.

1.          Payment systems

49. The use of Credit cards is the dominant payment process on the Internet.[214]  Any purchase made with a credit
card gives the cardholder powerful protections.  The cardholder has the right to “assert against the credit issuer
all claims (other than tort claims) and defenses arising out of the transaction and relating to the failure to
resolve the dispute.”[215] The cardholder may withhold payment up to the amount of the disputed transaction.
The card issuer will pass the deficit in payment back to the merchant who shipped the goods.[216] This is a
powerful tool for consumers, but it may not solve the problem. First of all, if the buyer carried the risk of loss
by operation of U.C.C. section 2-509(1), she may not have a valid defense against the merchant.[217] Second,
to be protected by this law, the purchase must be made within 100 miles of the buyers currently designated
address, or within the same state as her designated address.[218]  This raises the unsettled question of where an
online transaction takes place.[219]  Third, these protections do not exist at all for purchasers using debit cards
or other forms of electronic payment.[220] Finally, while credit cards are currently the dominant form of
payment on the Internet, other forms may arise.[221]

2.          Shipping insurance

50. The use of the most common carriers [222] may alleviate some of the risk to sellers. United Postal Service
(UPS) carries over 55% of all goods sold over the World Wide Web.[223]  UPS includes $100 of insurance in
its shipping rates.[224] For transactions over $100, either buyer or seller must purchase insurance in order to be
covered.[225]  A shipment with a value over $999 cannot be insured through UPS.[226]  Federal Express,
which carries about 10% of the Internet packages,[227] offers no insurance, but agrees to be liable up to $100
per package.[228]  Federal Express will agree to be liable for a declared value greater than $100 for an
additional fee.[229]  However, Federal Express clearly states that it does not provide any insurance, and will
not be held liable for amounts in excess of the declared value of a package.[230] Furthermore, it places an
absolute limit on its liability at $50,000.[231]   The United States Postal Service (U.S. Mail) offers insurance
for an additional fee of about 2% of the value of the package.[232]

51. Relying on the package delivery carriers to bear the risk of loss is problematic since the coverage will vary
among them. Internet buyers in over half of all e-commerce transactions have the benefit of $100 of insurance
by virtue of UPS’s automatic insurance and its 55% market share.  If the shipment is worth more than $100,
however, the buyer could be left underinsured.  Private insurance is the only option for all goods shipped via
Federal Express. A buyer can always sue Federal Express, but the company has attempted to limit its liability to
the declared value of the shipment.[233]

3.            Homeowners’ Insurance

52. Buyers are often covered for off-site property by homeowners’ insurance. While this may protect some non-
merchant buyers, the protection will vary from person to person and policy to policy.  Relying on a consumer
policy seems contrary to the U.C.C.’s stated theory that merchants are the party most likely to insure. 
Furthermore, since most policies are unlikely to cover goods until the insured obtains title, this solution places
buyers in the same position they were in before the U.C.C. divorced title from risk of loss.

V.         Conclusion

53. Over fifty years ago, the U.C.C. rejected title and adopted instead the factors of control and likelihood of
insurance to determine who should bear the risk of loss absent a breach or contrary agreement. Through
oversight or adherence to the dominant commercial practice when drafted, the U.C.C. does not follow this
policy when non-merchant consumers purchase goods to be delivered by carrier.  Non-merchant buyers, absent
contrary agreement, bear the risk of loss even though they are unlikely to insure and have no control over the
goods while in transit. Although this oversight may have caused few problems in the past,[234] the rapid
growth of e-commerce is likely to change that situation.

54. The U.C.C.’s requirement of the commercial term “F.O.B.” is meaningless to most non-merchants and creates
more confusion than clarity to consumers involved in carriage contracts.  It is the result of “[t]he freezing of the
meaning of the shipment terms in a statute vintage 1940’s.”[235] While it may have been designed to create a
“bright line” rule for exchanges between commercial parties, consumers are disadvantaged by terms they are
unlikely to encounter in daily life.[236]   The U.C.C. should adopt a more flexible standard that will permit
courts to adapt to rapidly changing commercial practices.[237] This author applauds the planned deletion of
merchant terms from the U.C.C.[238] This step alone, however, does not alter the Code’s presumption of a
shipment contract.  Without a presumption of a destination contract for consumer buyers and absent language to
the contrary in the contract, consumers will bear the risk of loss when e-tailers ship goods by carrier.

55. One could argue that the current U.C.C. section 2-504’s requirement of a reasonable contract and prompt notice
provides adequate protection to consumers whose goods are damaged or destroyed.  There are several problems
with that argument.  First, it is not clear that failure to comply with a section 2-504 element will always prevent
the risk of loss from shifting.[239] Second, the case holding that section 2-504(c) requires a reasonable
opportunity to insure was referring to the time necessary for a commercial buyer to obtain coverage.[240] The
court’s holding in Rheinberg-Kellerer stated that the notice requirement of 2-504(c) need only give a “buyer the
opportunity to insure that it otherwise would have taken advantage of.”[241] The plaintiff in Rheinberg-
Kellerer was a commercial party who would have insured had he known the goods were to be shipped.[242] 
This holding is scant protection for the non-merchant buyer who is, by the U.C.C.’s own admission, “extremely
unlikely to insure.”[243] Third, even if a consumer did have notice and knowledge to insure, it would defeat
one of the primary benefits of Internet retailing, namely convenience, to delay shipping long enough for a
consumer to figure out how to insure its goods. A more efficient solution would be to have the merchant absorb
the cost of insurance, and spread it among its customers.[244]  Fourth, while we have at least two cases (in
dicta) and two commentators supporting the presumption of a shipment contract when consumers buy from
businesses, there is no definitive holding on point or support of such a result.[245]  Without cases directly on
point, or a revision of the U.C.C., section 2-504(c) is no more than a warning to e-merchants rather than a
protection for consumers.

56. Karl Llewellyn’s objective for U.C.C. sections 2-509 and 2-510 was to provide a clear framework for shifting
the risk of loss based on who was in control of the goods, who was likely to insure the goods, and whether a
party is in breach.[246]  He rejected title as a determinative factor because he felt it was out of step with new
commercial practices.[247]  Today the Internet is changing many commercial practices.  If U.C.C. section 2-
509 is to serve the needs of consumers purchasing goods over the Internet, it will have to change again.[248] 
Specifically, it should presume a destination contract when a consumer purchases goods from a merchant.[249]
This would be a radical change to the current law only from the prospective that section 2-509 currently does
not consider the buyer’s status as a merchant at all.[250]  If a merchant seller wants to change this allocation,
we should allow them to do so using terms understandable to the non-merchant buyer with whom it is dealing
rather than a F.O.B. term.  While determining plain language in an electronic contract may create interpretive
difficulty for a trial court, the current allocation operates as a “penalty default” rule[251] favoring sellers.[252]
Transactions between non-merchants need not be affected since neither party is more likely to insure.[253] 
Finally, section 2-504(c) should provide guidance to Internet sellers as to what type of notice a non-merchant
buyer must give in order to shift the risk of loss to a buyer upon delivery to a carrier.  With these minor changes
section 2-509 will continue to serve the needs of merchants and non-merchants buying and selling goods
electronically.
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